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Banks as 


We note a very important 
Borrowers. 


decision by the Supreme 
Court of the United States, in substan- 
tial reversal of the fundamental idea of 
its former decision in Bank v. Arm- 
strong, which was that it wasno part of 
the legitimate business of a bank to bor- 
row money, and that special authority 
to the officer, borrowing for a_ bank, 
must be shown to charge the institution 
with liability, and make the case one 
other than an individual transaction of 
the bank officer. 

The Supreme Court now says that bor- 
rowing and rediscounting by banks are 
legitimate functions, necessary to equal- 
ize the distribution of money; and the 
conduct of such transactions by the offi- 
cers of a bank cannot, as matter of law, 
be said to be out of the usual course of 
business. This is a very radical change 
of view, and one more in consonance 
with the actual practice of banks. 


An instructive case 
is reported from the 
Court of Appeals of Kentucky, which 


Checks versus Attach- 
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will be a valuable guide to bank officers 
in that state, as to the mode of proced- 
ure in paying out deposits when conflict- 
ing claims are made thereupon by check- 
holders and by attachment creditors. 
In Kentucky a check on a bank consti- 
tutes an assignment of the deposit at the 
time it is drawn and delivered and so, it 
seems, takes precedence over an attach- 
ment of the deposit thereafter served 
upon the bank, although prior to the 
actual presentment of the check for 
payment, 

To illustrate by the case decided, a 
national bank in Kentucky had on de- 
posit to the credit of one S, the sum of 
$671. On February 8th, S drew and 
delivered his check on this deposit for 
$393. On February 1oth, and before 
the presentment of this check, an at- 
tachment was served on the bank by a 
creditor of S tor $315. The bank recog- 
nized the validity of this attachment, 
and when, later in the same day, the 
$393 check was presented, it refused 
payment of the same on the ground of in- 
sufficient funds free from the attachment. 
Afterwards, later drawn checks of S 
using up the balance of $356 were pre- 
sented to, and paid by the bank. 

Under this mode of procedure, the 
whole of the $393 check was left out in 
the cold, and the bank used up the de- 
posit by holding $315 thereof to the 
credit of the attachment and paying out 
the remaining $356 to the holders of 
later drawn checks. 

The action of the bank in so doing 
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was erroneous as appears from the de- 
cision of the Court of Appeals of Ken- 
tucky, before whom the facts were ulti- 
mately laid. What it should have done, 
as appears from the opinion of the court, 
was either to have paid the $393 check 
in full on presentation on the roth and 
held the balance subject to the attach- 
ment, or if it deemed this course unsafe, 
it could have refused to pay any person 
any part of the $671 until the two 
equitable claims of the check and the 
attachment respectively were settled. 
Not doing this, the bank is held liable 
for the balance on deposit after paying 
the $393 check in full. Thus, having 
had $671 on deposit, its liability was to 
pay $393 upon the check and the re. 
mainder of the $278 was applicable to 
the attachment, As the bank retained 
$315 of this $671 for the purpose of the 
attachment, its net loss it is seen, from 
its mistake of law, is the amount erron- 
eously paid to the holders of the later 
checks, namely, $356, besides the costs 
and expenses of the suit. 


It is hard to reconcile all the 
decisions of the courts involv- 
ing the ownership of deposits of money 
of a principal, made by an agent or 
trustee in the latter’s private account in 
bank, which the bank seeks to apply upon 
the individual debt of the depositor. We 
shall not attempt to do it here, or to 
point out the differences; but will mere- 
ly call attention to the latest decision of 
the Supreme Court of Kansas upon the 
subject. The president of a Kansas bank 
sold live stock for the owner and depos- 
ited the proceeds, $4,500, to his own 
credit in the bank, directing the cashier 
to remit the amount to the owner. The 
cashier said he would do so, but, in fact, 
following out his own ideas, did not do 


Agents’ 
Deposits. 
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so, The president supposed the remit- 
tance had been made and continued 
making deposits and drawing checks 
against his individual account, which at 
times ran far below the amount of the 
‘live stock” deposit, and but for that 
would, on occasions, have been consid- 
erably overdrawn. When the president 
discovered the remittance had not been 
made, his account was $700 short the 
$4,500. He borrowed $700 more from 
the bank on his note, and again directed 
that the $4,500 be remitted. This time, 
the assistant cashier exercised his au- 
thority, objecting to such remittance 
being made, and at the latter’s desire, 
the bank instead, applied the $4,500 to 
an indebtedness of that amount, by the 
president to it. 

Upon these facts the Supreme Court 
of Kansas holds that the bank was not 
charged with notice of a trust,and could 
hold the $4,500, as against the owner of 
the live stock proceeds and apply it upon 
the president’s indebtedness. For its 
reasoning leading to this decision, we 
refer to the published opinion. We do 
not regard this case as in harmony with 
the current of decision upon the subject. 


Sending Check It is a very common 
Direct to Drawee. practice of bankers when 
checks are received drawn on distant 
points, to mail the check direct to the 
drawee bank for collection and returns; 
especially so, when the drawee bank is 
the only one in the place. Sometimes 
losses have occurred through default er 
failure of the drawee, and the courts, to 
which such cases have been referred, 
have quite uniformly held that the prac- 
tice of sending checks direct to the 
drawee was a negligent one, and the 
bank adopting it, must suffer the conse- 
quences. But quite recently, in a case 
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reported in our May number (p. 273) 
the Supreme Court of Oregon upheld 
the practice, where a usage of bankers 
so to do had been proved before it; and, 
being the first supreme court in the 
country to give justification to the 
method of presenting a check by mail 
direct to the drawee, its decision has 
received widespread attention. 

Now, and directly contrary, we pub- 
lish the decision of the Supreme Court 
of Minnesota (p. 399 this number). The 
drawee bank is held not to be a suitable 
agent to collect the check from itself; 
nor will an established usage and custom 
existing among banks to mail checks 
direct to the drawee excuse or justify 
such a course of procedure. Further, a 
passbook rule providing that ‘‘in for- 
warding items for collection the bank is 
only bound to select agents who are re- 
sponsible according to its judgment and 
means of knowledge, and assumes no 
risk or responsibility on account of the 
omission, negligence or failure of such 
agents” will not relieve the bank, which 
sends a check direct to the drawee, from 
the loss occasioned by the latter’s de- 
fault, and place it upon the depositor of 
the check. 

The cases in Oregon and Minnesota 
are very similar in their facts, and di- 
rectly opposite in their view of the law, 
applicable to such facts, 


The following remarks 
of Alvah Trowbridge, 
president of the North American Trust 
Company, to country bankersat a recent 
meeting of Group 6, New York State 
Bankers Association, are of interest: 
“There are two sides to this question, 


Collection Charges 
on Country Checks. 


and perhaps three. First, there is your 
side, and then there is ours. We all 
understand that. But there is a third 
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person, who makes the trouble for the 
other two, and that is the man who 
makes a check when he has not got the 
money in bank to meet it. He sends 
the check to New York. and calculates 
that by the time it gets back to his 
town—six, eight or ten days later—he 
will be able to raise the money. Three- 
fifths of the checks that come to New 
York are not good when they start. 
You may doubt that, but I know it to be 
true. Well, some fine day a customer 
comes to you and explains that you will 
get a check of his the next day, and he 
has not got the money to meet it ‘‘Oh, 
no,” you say, ‘‘itcame in to day.’ And 
such men send in more checks than 
others, because they have to buy in 
smaller quantities. Of course vour cus- 
tomer promises to make good to-mor- 
row, and the question is, Are you, in 
order to make 25 cents, going to accom- 
modate him? It is the same way with 
drafts and notes, and you have more of 
itthan we do. There is another thing 
to be considered. Banks in New York 
are not selling merchandise. We don’t 
care whether cotton goes up half a cent 
or codfish goes down acent, yet, because 
we try to make an arrangement that 
shall make our business pay, we are ac- 
cused of trying to antagonize the busi- 
ness interests of the whole country. 
Still another point is the position of the 
post office and the express companies. 
Often, while a country banker is trying 
to make a little business with two or 
three checks, the express companies will 
sell dozens of money orders at seven or 
eight cents apiece. In 1898 more than 
78,000,000 post office money orders were 
issued payable in New York,and express 
companies did nearly as much business 
in that manner. They come to us by 
the basketful. I give you this to think 
about. While your customer is pester- 
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ing you with checks that are not good, 
the man whose check is good pays eight 
cents tothe express company. Let the 
country bankers and others get together 
and talk this matter over.” 


James Parsons A, M. 
Professor Emeritus of 
the University of Pennsylvania, dedi- 
cates to the profession a very useful work 
on the ‘‘Principles of Partnership,” 
upon resigning his chair after an unin- 
terrupted course of lectures for about a 
quarter of a century. 

We take the liberty of extractingsome 
of the paragraphs upon that branch of 
the subject which relates to the implied 
power of a partner in acommercial busi- 
ness, for the interest and instruction of 
many of our readers. 

**The limit of a partner’s authority to 
borrow is fixed by the amount which is 
usual in business of the class. The 
lender must find out the business, and 
the normal extent of it, at his peril. If 
the jury should find that the loan ex- 
ceeds that standard, the firm would not 
be liable for its repayment, If the sum 
is within the range of amount ordinarily 
raised by trades or business of the same 
kind, the fact that the partner appro- 
priated the money to his own use does 
not relieve the firm from liability for it. 

“The power to borrow arises from 
trade, which consists of buying and sell- 
ing. The firm capital may have been 
absorbed in the purchase of property 
which cannot be immediately resold. A 
partner must have authority to borrow 
the money required to preserve the firm 
property, and make it available for the 
firm business. 

‘*The power to pledge results from the 
power to borrow, when joined with the 
power to sell. The pledge is a compo- 


The Implied Powers 
of a Partner, 
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site transaction. It involves a dealing 
with the title to the property, and to that 
extent is derived from the power of sale. 
The title is not aliened for a price, but 
for a loan which must be repaid, and to 
that extent the validity of the transac- 
tion results from the power to borrow.” 

‘‘A partner may make, draw, accept or 
indorse commercial paper. He may ac- 
cept a draft on the firm in his individual 
name, and his acceptance will be for the 
firm on which the draft is drawn. A 
partner cannot be prevented from bind- 
ing the firm by commercial paper. Any 
restriction would be unavailing, as com- 
mercial paper is an incident to the busi- 
ness,” 

‘‘A partner cannot make accommoda- 
tion paper in the firm name, either for 
his own use or for the use of a third per- 
son, That is, any one taking such paper 
with a knowledge of its character, would 
be precluded from recovering.” 

‘‘The authority of a partner to bind 
the firm by commercial paper is defined, 
not by the principles of partnership, but 
by the principles peculiar to commercial 
paper. A partner’s authority to make 
commercial paper in the firm name is 
limited to transactions between the firm 
and third persons. He never represents 
the firm except in dealing with third 
persons.” 

‘‘The form of commercial paper, un- 
connected with other’ circumstances, 
conveys no notice to the first or subse- 
quent takers of the nature of the tran- 
saction, or of the purpose for which the 
partner has executed it. The note ofa 
partner to the firm indicates, apparently, 
his debt to the firm, and when he places 
upon it the firm indorsement, there may 
be ground for supposing that his object 
is his own accommodation. On the 
other hand, a note of the firm to the 
partner, when indorsed by him, appar- 
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ently indicates an attempt on his part to 
use their credit for his private advan- 
tage. But these indications are not con- 
clusive. In both cases he may be using 
his name for their benefit.”” 

‘‘A partner cannot guarantee the debt 
of a third person, unless such guaranty 
is an incident to the business of the 
firm.” 

The attention of bankers is 

Checks. invited to the decision ren- 
dered by Internal Revenue Commis- 
sioner Wilson, which we publish at page 
411, this number, that banks are no 
longer permitted to affix stamps to un- 
stamped checks, and that they must re- 
turn to the drawer any unstamped check 
presented for payment. 

It appears that the attention of the 
Internal Revenue Bureau was recently 
called to the action of an Ohio bank 
which, as an advertisement to secure 
patronage as against a rival bank which 
required its customers to stamp their 
checks at the time they were executed, 
had adopted the practice of accepting 
unstamped checks from its patrons, the 
bank itself furnishing and affixing the 
stamps. There was information, also, 
that other banks were engaged in this 
practice. The Commissioner writes the 
Collector at Chillicothe, Ohio: 

‘-You are directed to notify the banks 
that are guilty of the practice, that if it 
is not immediately discontinued, they 
will be reported to the United States 
District Attorney for prosecution.” 

Early in the history of the war revenue 
act, the Internal Revenue Bureau an- 
nounced that there was no objection: to 
the banks affixing stamps to unstamped 
checks presented for payment, but this, 
the Commissioner now says, was merely 
to meet the emergency arising from ig- 
norance of the law on the part of check 


Stamping of 
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drawers at that time, and there is now 
no reason for continuance of such per- 
mission. 

It is very important that all banks ob- 
serve this new ruling, so as to escape 
violating the law. 


The attention of all new 
subscribers to this pub- 
lication is invited to the contents of our 
department of ‘‘Inquiries and Corres- 
pondence,”as appearing in this number, 
and to the practical advantages which 
the Journal affords through such depart- 
ment,to the readers of the Journal. The 
submission of all doubtful questions of 
banking law, arising in the business of 
a bank, is welcomed,and such questions 
are given careful consideration and the 
replies thereto are published in the first 
number issued after their receipt. In 
the event an immediate reply is desired, 
we are always willing, upon request, to 
send same by mail, in advance of the 
monthly publication. There is no charge 
made to the reader for the time given,or 
professional knowledge involved,in the 
consideration and solution of such ques- 
tions, the publication thereof as matter 
of general interest to Journal patrons 
being a sufficient consideration. We 
would like to see this department even 
more largely availed of,than at present. 


Our Department 
of Inquiries. 


We acknowledge receipt 
from Mr. Louis F. Doyle, 
Attorney jor the National Park Bank of 
New York, and publish in this number, 
two decisions of the Appellate Division 
of the New York Supreme Court, upon 
points of law of importance and interest 
to the banking public. 

In one of the decisions, the Appellate 
Court affirms the judgment of the Spe- 


Recent Banking 
Decisions. 
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cial Term in favor of the National Park 
Bank in the suit against it by the Clinton 
National Bank of Clinton, Conn., exon- 
erating the New York bank from liabil- 
ity on acharge of negligence in accept-— 
ing Certain spurious bonds as collateral 
security for a loan made with the funds 
of the Clinton bank at the place of busi. 
ness of the Park bank, and by its offi- 
cers, in pursuance of directions given 
by the Connecticut to the New York 
bank, The decision affords an instruc: 
tive statement of the law showing the 
degree of care necessary to be exercised 
bya New York bank in conducting such 
transactions on behalf of its out of-town 
correspondents. 

The other decision is in a case in 
which Mr. Doyle represents the Wash- 
ington Savings Bank, of Washington, 
D. C., being an action against the last 
indorser on a promissory note, who 
seeks to escape the liability imported by 
his indorsement, by setting up an 
agreement between himself and the 
bank, outside of the indorsement, that 
the bank was not to look to him for 
payment until it had exhausted certain 
collaterals, and also proceeded against 
the prior parties on the note. This de- 
cision is also instructive as showing 
how, if at all, the liability of an indorser 
can be affected by outside agreements. 
In this case the indorser is held liable. 


The following reso- 
lutions reported by 
the Committee on Resolutions of the 
New York State Bankers’ Association, 
and presented by Mr, James G. Cannon, 
were adopted at the annual convention 
of the association held at Alexandria 
Bay, Thousand Islands, July 15, 1899: 


N. Y. State Bankers 
Association Resolutions. 
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The New York State Bankers’ Association 
firmly places itself on record in favor of sound 
money and currency reform, and the members 
in convention assembled desire to urge upon 
Congress prompt action along some definite 
lines, 

Therefore, be it resulved, that we approve and 
ask the adoption by Congress of the following 
changes in our currency laws: 


First, That all obligations of the United States 
shall be paid in gold coin of a standard value. 

Second, That legal tender notes when re- 
deemed by the government, shall not be reis- 
sued except on deposit of go!d account. 

Third, That national banks shall be allowed 
to take out notes to the par value of government 
bonds deposited with the Treasurer of the Uni- 
ted States at a fair rate of taxation. 


Whereas, Four years ago, the New York State 
Bankers’ Association, after careful investiga- 
tion, adopted uniform blanks to be used by its 
members in procuring statements from borrow- 
ers of their financial condition. A four years’ 
trial has demonstrated the usefulness of these 
blanks in preventing losses from bad debts and 
in securing uniformity of action in asking for 
this information, which is so vital to a correct 
understanding of a borrower’s condition; and 

Whereas, These blanks having been adopted 
by several state bankers’ associations, it seems 
proper at this time to call for their universal 
adoption throughout the United States; 

Therefore, be it resolved, That the American 
Bankers’ Association be requested to adopt uni- 
form statement blanks for the use of its mem- 
bers, and thatthe delegates of the New York 
State Bankers’ Association to the next annual 
convention, to be held at Cleveland in Septem- 
ber, be requested to take such steps as they 
may deem proper to bring about the adoption 
of these forms. 

Resolved, That a committee of nine on taxa- 
tion be appointed by the incoming president (of 
which he shall be ex-officio a member); that 
said committee shall take up before the proper 
State officials, the subject of taxation of banks 
with a view of relieving them of the unjust 
burdens now imposed, and if, in their judg- 
ment, they deem it best, they may employ 
counsel and incur such expenses as may be au- 
thorized by the Council of Administration. 
















THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


®©NACTED IN NEW YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, 
MASSACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, 
WISCONSIN , NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law 


NOTE.—As enacted in New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows: 
1. GENERAL PROVISIONS (Sections 1—17) 
2e NEGOTIABLE INSTRUMENTS: Form and Interpre- 
tation (20—42) 
Consideration (s50— 55) - 
Negotiation (60—80o0) 

Rights of holder (go— 98) 

Liabilities of parties (11r0o—119) 
Presentment for payment (130—148) 
Notice of dishonor (160—189) 
Discharge (200—2o0t ) 

10. BILLS OF EXCHANGE (210—215) 

rr. Acceptance (22c—230)) 

12. Presentment for acceptance (240—748) 

13. Protest (260—268) 

14. Acceptance for honor (280—290) 

15. Payment for honor (300—306) 

16. Billsin a set (31o—315) 

17. PROMISSORY NOTES AND CHECKS (320—325) 

18 Notes given for patent rights (330—332) 

19. Laws repealed: When takes effect (340—341) 

The provisions of the law naturally fall under four 
general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the states(with 
some slight exceptions which will be noted) but the 
numbering of the sections, and in some states of the 
articles, is not uniform. There is, however, the same 
continuity of articles and text, except that in some 
instances ‘General Provisions” follow, instead of 
precede, the remainder of the act. By following this 
course of study with reference tothe New York act, 
asabove outlined, the reader in each state can apply 
the same to the law of his own state. 


PP PVAKYPY 


GENERAL PROVISIONS. 


ARTICLE I, GENERAL PROVISIONS. 


The first seven sections of the law are 
devoted to general provisions, applica- 
ble to the whole act, embracing defini- 
tions and meaning of terms, and certain 
other general rules to be observed in 
construing the act, 








of the subject in all the above states—Commencec in June number. 


Section 1.—SHort TirLe.—This act 
shall be known as the Negotiable Instru- 
ments Law. 


Right here, it may be proper to ob- 
serve, that the law applies to negotiable 
instruments only. If an instrument for 
the payment of money does not, when 
tested by the act, possess the requisites 
of negotiability, it is not governed 
thereby. The rules of law governing 
non-negotiable bills and notes must still 
be sought for in the decisions of the 
courts. 


Sec, 2,—DEFINITIONS AND MEANING 
or TerRMsS.—In this act, unless the con- 
text otherwise requires: 

‘‘Acceptance” means an acceptance 
completed by delivery or notification. 

‘‘Action” includes counterclaim and 
set-off. 

“Bank” includes any person or asso- 
ciation of persons carrying on the busi- 
ness of banking, whether incorporated 
or not, 

“Bearer” means the person in posses— 
sion of a bill or note which is payable to 
bearer. 

‘Bill’ means bill of exchange, and 
‘‘note” means negotiable promissory 
note, 

‘*‘Delivery” means transfer of posses- 
sion, actual or constructive, from one 
person to another. 

‘*Holder” means the payee or indorsee 
of a bill or note, who is in possession of 
it, or the bearer thereof. 

‘‘Indorsement” means an indorsement 
completed by delivery. 

“Instrument” means negotiable in- 
strument. 
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“Issue” means the first delivery of 
the instrument, complete in form to a 
person who takes it as a holder. 

‘*Person” includes a body of persons, 
whether incorporated or not. 

‘*Value” means valuable considera- 
tion. 

‘“‘Written” includes 
“writing” includes print. 


printed, and 


This section, in aid of definiteness of 
construction, does not require comment, 
and the same thing may be said of 3, 4, 
5 and 6, 


Sec. 3.—PERSON PRIMARILY LIABLE ON 
INSTRUMENT,—The person ‘ ‘primarily” 
liable on an instrument is the person 
who by the terms of the instrument is 
absolutely required to pay the same. 
All other parties are ‘‘secondarily” lia- 
ble. 

Sec. 4—REASONABLE TIME, WHAT 
Constitutes —In determining what is 
a ‘‘reasonable time” or an ‘‘unreason- 
able time,” regard is to be had to the 
nature of the instrument, the usage of 
trade or business (if any) with respect 
to such instruments, and the facts of the 
particular case. 

Sec. 5.—Time, How ComPpuTED; WHEN 
Last Day Fats on Hoiipay.—Where 
the day, or the last day, for doing any 
act herein required or permitted to be 
done, falls on Sunday or a holiday, the 
act may be done on the next succeeding 
secular or business day. 

Sec. 6.—APPLICATION oF CHAPTER.— 
The provisions of this act do not apply 
to negotiable instruments made and de- 
livered prior to the passage hereof. 

Sec. 7.-—Law MERCHANT, WHEN Gov- 
ERNs.—In any case not provided for in 
this act the rules of the law merchant 
shall govern, 


This last isa general provision which in- 
dicates that the law merchant governing 
bills and notes is not entirely supplanted 
by the act; but onlyin those cases where 
the new statute regulates the subject. 
Let us take, as an illustration, the case 
of presentment of acheck by mail,which 
is one constantly occurring, and fre- 
quently made the subject of litigation 
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and legal decision. A bank at P in Ore 
gon, receives on deposit a check drawn 
on a bank at S in the same state. Bya 
usage of bankers at P, it presents the 
check for payment by mailing it direct 
to the drawee bank at S. If the drawee 
bank defaults and the money is lost, the 
question thereupon arises in determining 
the loss as between the depositor and 
the bank at P, is this method of present- 
met by mail direct to the payor, proper 
and lawful? 

An examination of the Negotiable In- 
struments Law shows no provision gov- 
erning presentment by mail; it is, 
therefore, a ‘‘case not’ provided 
for in this act” and “the rules 
of the law merchant shall govern.” A 
majority of the courts hold this method 
of presentment negligent and improper, 
and refuse to recognize any usage which 
sanctions it. (See decision of the Su- 
preme Court of Minnesota, Banking L. 
J. July, 1899, p. 399), but the Supreme 
Court of Oregon (See Banking L. J., 
May, 1899, p. 273) looks upon such 
method of presentment as lawful. 

Numerous other dealings in and with 
bills and notes present cases not pro- 
vided for in the Negotiable Instruments 
Law—we have merely cited one as il- 
lustrative—and as to all such, the rules 
of the law merchant govern. 


NEGOTIABLE [INSTRUMENTS IN 
GENERAL. 


ARTICLE Il. FORM AND INTERPRETATION. 


This article contains the provisions 
which govern the form and interpretation 
of negotiable instruments—showing what 
the instrument must contain, and what 
it need not contain,to be a complete and 
perfect negotiable instrument,duly qual- 
ified for its mission to circulate for a 
limited time and in a limited way, in 
place of actual money. It deals, so to 














speak, with the creation of the instru- 
ment, stating the requirements it must 
possess to be negotiable; i.e. to have, 
(as we said in our introductory chapter) 
that quality or attribute which, for the 
limited time that the instrument has life 
before its maturity, enables it to pass as 
free as money, through the hands of the 
limited number of persons who may take 
it by way of payment, or in satisfaction 
of some obligation, during that time. 
In other words, assignability free from 
equities. 

These requirements,so far as the form 
of the instrument is concerned, are 
stated in the first section of the article, 
being section 20 of the act. 

The succeeding sections define with 
greater particularity, the requirements 
stated in the first section; put the ban 
of non-negotiability upon instruments 
containing promises or orders to do any 
act in addition to the payment of money, 
but except and authorize certain addi- 
tional provisions ; provide what omissions 
or other additions will not affect nego- 
tiability; define sufficiency of language; 
provide as to the date, and as to filling 
blanks; as to delivery of completed and 
uncompleted instruments; provide rules 
of construction for ambiguous instru- 
ments, or those wherein there are omis- 
sions; provide rules governing signature, 
including that of an agent orone in 
other representative capacity; define 
the effect of a forged signature; and the 
article also contains a section (which 
would be more appropriately placed, we 
think, under Article 1V_ concerning 
‘*Negotiation”) defining the effect of in- 
dorsement by an infant or a corporation, 

These various requirements and other 
provisions of Article II, necessary to be 
observed in the creation of a complete 
and perfect negotiable instrument, ready 
for negotiation, will be taken up in de- 
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tail, and in addition to their general 
purport, will be considered with refer— 
ence to the former law of the fifteen 
states and the District of Columbia in 
which the Negotiable Instruments Law 
is now in force. 

§20 Form or NEGOTIABLE INSTRUMENT 
An instrument to be negotiable must 
conform to the following requirements: 


1. It must be in writing and signed by 
the maker or drawer. 


2. Must contain an _ unconditional 


promise or order to pay asum certain 
in money. 


3. Must be payable on demand or ata 
fixed or determinable future time. 


4. Must be payable toorder or to 
bearer; and 

5. Where the instrument is addressed 
to a drawee,he must be named or other- 
wise indicated therein with reasonable 
certainty. 


Here, as said above, are the require— 
ments as to the form of the instrument, 
which are particularized in succeeding 
sections. 

(1) The first requirement is that the 
instrument must be in writing, and by 
referring back to our “definitions of 
terms” we see that ‘‘writing” includes 
“print.” Nothing is mentioned as to 
ink or paper. As to these, the law 
merchant governs. By the law mer- 
chant, the writing may be in pencil. 
Brown v. Butchers’ Bank, 6 Hill, 443. 

Paper is so universally used for such 
purposes that there would hardly arisea 
dispute about the sufficiency of other 
materials, but we are not prepared 
to say that a negotiable instrument 
written upon a piece of leather, flattened 
and squared, or upon a piece of linen, 
would not come within the requirements 
of the law. In view of the prevalence 
of forgeries and the ease with which they 
are perpetrated, we think it would be a 
wise provision,and in aid of commercial 
safety,to specify among the requirements 
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of negotiable paper, certain standard 
inks, and certain qualities of paper, as 
determined byexperts. This may be too 
early now; but it will come sooner or 
later. In Massachusetts, for example, 
we understand there is legislation pre- 
scribing the kind of paper which must 
be used for public records. 

The next requirement is that the in- 
strument must be signed by the maker 
or drawer. Later provisions in this arti- 
cle particularize the subject of suffi- 
ciency of signature. 

(2) Next comes the requirement that 
the instrument ‘‘must contain an uncon- 
ditional promise or order to pay a sum 
certain in money.” 

This has been the general rule of the 
law merchant. But when the promise is 
“unconditional,” and what constitutes 
“certaintv’” as to sum, have been sub- 
jects of much conflict in the decisions of 
the state courts, These requirements 
are particularized in subsequent sec- 
tions, and when considering these, we 
will point out what, if any, changes 
are made by the enactment of the Ne- 
gotiable Instruments Law in the former 
law of the states which have adopted it; 
also will consider the requirement that 
the sum must be paid ‘tin money,” as 
subsequently particularized, with refer- 
ence to former state laws. 

(3) The instrument ‘‘must be payable 
on demand, or at a fixed or determina- 
ble future time.” This requirement re- 
lates to the time when the promise or 
order must be performed. When an in- 
strument is to be deemed as payable on 
demand and what constitutes a deter- 
minable future time are particularly de- 
fined in, and will be particularly consid- 
ered in connection with, subsequent 
sections of this article, 

{4) The instrument ‘‘must be payable 
to order or to bearer.”’ When an instru- 
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ment is deemed payable to order, who it 
may be drawn payable to the order of, 
and the cases in which the instrument is 
construed as payable to bearer, are mat- 
ters defined with particularity in later 
sections. 

The words ‘‘order or ‘‘bearer” are 
words indicating the negotiability of the 
instrument; and by the rule of the law 
merchant, these words, or other words 
of similar import, were necessary to its 
negotiability. The act says the instru- 
ment ‘‘must be payable to order, or to 
bearer.” Is this arequirement that these 
precise words must appear, or will other 
and equivalent words be sufficient for ne- 
gotiability thereunder? This question will 
be considered when we come to the sec- 
tions particularly defining ‘‘order” and 
‘‘bearer;” and, as the act has in one, 
and possibly in more, instances, changed 
the former law of a particular state 
whereunder, contrary to the law mer- 
chant, words of negotiability were not 
essential, such changes will, at the same 
time, be pointed out. The last stated 
requirement is: 

“(5) Where the instrument is ad- 
dressed to a drawee, he must be named 
or otherwise indicated therein with rea- 
sonable certainty.” 

This requirement embodies the rule 
of the law merchant requiring certainty 
as to the drawee of a bill of exchange. 

It was once held in an early English 
case that it was not necessary that a bill 
should have a drawee; but this doctrine 
has long since been repudiated, and the 
drawee is one of the essential features of 
a bill of exchange. In Canada where a 
bill without a drawee was sued upon, 
the court said: (Forward v. Thompson, 
12 Upper Can. QO. B. R. 103) ‘For want 
of a drawee it is incomplete as a bill of 
exchange; and for want of a promise, it 
appears to us incomplete as a note.” 
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We have now viewed the general re- 
quirements as to form of a negotiable 
instrument stated in the first section of 
this article (section 20 of theact). They 
substantially embody what the law mer- 
chant, founded on long experience, has 
held necessary for a negotiable instru- 
ment to possess, that it may circulate in 
place of money. The fundamental idea 
is ¢ertainty—certainty that the holder 
will get the money which the instrument 
represents, according toits terms, To 
this end, it must be in writing, which is 
conducive to certainty; must be signed 
by the maker or drawer, and ail the 
parties thereto must be named with cer- 
tainty—the parties who are to pay, and 
to receive payment, are therefore cer- 
tain; the amount to be paid must be 
certain, and it must be money; the prom- 
ise or order to pay must be absolute and 
unconditional—in other words, certain; 
and the time when the money is to be 
paid must be certain. In addition, the 
instrument must contain words of nego- 
tiability, indicating the intent of its cre- 
ator that it shall be used as negotiable 
paper, having which character the full 
amount, without offset or discount, will be 
certainly pay able to any bona fide holder. 
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These requisites observed, we have a 
negotiable instrument, complete in 
form, requiring only ‘‘delivery” for its 
absolute completeness. But, it may be 
observed, there is nothing contained in 
the above statement of requisites as to 
date of the instrument, and it may be 
asked, is not the date requisite to nego- 
tiability? The answer is, the date is not 
essential; and although insertion of the 
date is usual, it is expressly provided 
later in this article that the validity and 
negotiable character of the instrument 
are not affected by the fact thatitis not 
dated. Some may think, also, that the 
words ‘‘value received,” although not 
provided for in the section of ‘‘requi- 
sites,” should be contained in the instru- 
ment as an essential to negotiability; 
but again, this is not so. 

The section, as it stands, embodies all 
the mainessentials to negotiability, so 
far as the form of the instrument is con- 
cerned, 

In the next number we will take up 
the subsequent sections of Article II, 
which define with particularity, the gen- 
eral requirements as to form of a nego- 
tiable instrument as set forth in the 
first section. 


THE CLOVER LEAF BONDS. 


The United States Circuit Court of Appeals 
for the sixth circuit, Judge Lurton delivering 
the opinionh,as affirmed the decree of foreclosure 
entered by Judge Taft in the circuit court in 
the Clover Leaf mortgage foreclosure suit, and 
held that the mortgage bonds of the Clover Leaf 
Company of the par value of $9,000,000 were 
valid, and that the Continental Trust Company, 
the trustee under the mortgage, was entitled to 
foreclose the same. Judge Taft’s decree of sale 
was modified in respect to the rights of the pre- 


ferred stockholders. The Court of Appeals held 
that the circuit court had the power to require al} 
debts to be presented in the suit in a certain 
time, and in default thereof to distribute the as—- 
sets to the preferred stockholders. Hence the 
court held that the lien to be conceded by the 
preferred stockholders before using stock in 
making their bid, need not cover debts not pre- 
sented in the creditors’ suit within a certain 
time. In all other respects the decree of the 
circuit court was affirmed. 
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INSURANCE AGAINST FIRE LOSS ON COTTON RISKS. 


By Isham Evans, Cashier First National Bank, West Point, Miss., at the Mississippi Bankers’ Convention. 


The question of cotton credits has 
been frequently and freely discussed be- 
fore this association at its annual meet- 
ings, and if there is one feature of bank- 
ing in Mississippi that is of more im- 
portance than any other, it is the ques 
tion of cotton accounts. Itis from these 
accounts that our banks make their best 
profit or sustain the most severe losses. 

Cotton buyers, as arule, are not in 
position to do more than margin the 
cottons they buy, thus throwing the 
burden of supplying money to pay for 
and carry their purchases upon their 
local banker. We cannot overlook the 
fact that we are to receive only a small 
pittance in way of exchange and interest, 
and this, together with principal ad- 
vanced, is contingent upon the safe 
handling and final disposition of product 
purchased. 

But it is my intention to discuss in 
this paper that division of this subject 
only which pertains to loss by fire,and if 
any suggestions can be made in this ad- 
dress which will tend to better protec- 
tion on these risks, even if the ideas ad- 
vanced are not new or entirely original, 
the mere fact of calling attention to 
matters which are certainly of most vital 
importance, thus reminding us of points 
which we may have forgotten or neglect- 
ed to carry out, my efforts, I trust, will 
not be entirely wasted. 

We are all agreed upon the fact that 
banks cannot afford to make advances 
on cotton risks unless these risks are 
protected by insurance against fire loss. 
The absolute necessity of such protec- 
tion was fully demonstrated by the posi- 
tion of our Arkansas friends when they 


found the anti-trust law had driven the 
fire insurance companies from their state, 
While there was a surplus of idle capital 
seeking safe channels of investment, the 
banks were forced to decline cotton 
loans, as they could not be protected 
against fire loss 

The kind of insurance essential to safe 
banking is that which is in a company 
of unquestionable financial standing,and 
one that has an established reputation 
for prompt settlement of fire losses. 
The policy should cover cotton from time 
it is purchased, no matter where it may 
be, until it is sold and delivered, The 
importance of having a policy which 
covers all the cottons of assured at all 
times cannot be overlooked. It is an 
easy matter to get insurance in a com- 
pany that is able to and will make prompt 
adjustments of any loss that might occur, 
but it is quite another question to get a 
policy which we know absolutely covers 
all claims from time cotton is purchased 
until it is no longer at risk of the assured. 
If we require local insurance we have 
the policy in hand, provided fire does 
not occur during interval between pay- 
ment of purchase money and time in- 
surance iswritten. If specific insurance, 
it covers cotton named or cottons at 
some warehouse mentioned in policy. 
In event it covers cotton in some special 
warehouse there is danger of having 
these cottons moved to some other 
warehouse without our knowledge; and 
thus while we thought we were fully 
protected by insurance in case of a fire, 
we might find ourselves unprotected. 

There is what is called a floater policy, 
which covers all cottons at different 
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yards named in policy,but the premium 
on this insurance is higher, and unless 
assured is fully covered in case of loss 
he is co insurer and is only protected to 
the extent that the loss bears to total 
amount of cotton on yards named at 
time of fire, 

We have to consider the interest of 
our customers as far as practicable, and 
for short period insurance local fire rates 
are excessively high. For one day it is 
2:per cent. of annual premium, and two 
day is 4 per cent., and so on. 

At compress points a large per cent. 
of cotton handled is what is known as 
floated cotton. Buyers have agents in 
small towns adjacent to compress; these 
agents draw for purchases with bill of 
lading attached to draft; these drafts 
are usually sent to and paid by banks at 
compress points. 

In busy season it often happens that 
ten days elapse between time draft is 


paid and cotton is delivered to compress, 
If we require local insurance to be writ- 
ten when draft is paid it is worthless 
until cotton reachescompress and would 
be quite a hardship on the buyer. 

Some of the companies are getting up 
a blanket clause to insert in regular cot- 


ton policy. This will cover all cottons 
thatarea risk of assured wherever it may 
be. On this form of policy they charge 
1-5 of 1 per cent, for carrying cotton 
fifteen days andi 4o of1 percent. for 
each day thereafter, This policy per- 
mits other insurance and daily reports 
can be made to local agent of cotton in- 
sured under their policy. For buyers 
who do an active business, handle their 
purchases quickly and do no export 
business, this policy will be of value. 
Where the cotton buyers have a large 
export trade and most of their purchases 
go to foreign markets, there is no doubt 
in my mind but what marine insurance 


3a 


is the best protection for them as weil 
as for the banks they do business with, 
There are several forms of marine poli- 
cies,and their conditions vary materially, 
but the policy which is of most import- 
ance to us is the one in the form of a 
general contract, to cover all cottons 
purchased by assured or his agents, the 
insurance in such cases attaching as soon 
as the cotton is at the risk of the as 
sured. On this contract the assur 
undertakes to report all risk to thec 
pany as soon as known or within spec 
fied time. The contract, covering as it 
does all risks wherever the cottons may 
be, and‘whether the risks are known to 
assured or not, furnishes us with ample 
protection; and if buyer reports pur- 
chases and pays premiums as per his 
contract, it would be impossible for as— 
sured to have a fire loss that would not 
be covered. The premiums on’ these 
contracts vary from 1-5 of one per cent. 
to 134 per cent. but the risks are covered 
from Sept. 1to Sept. 1 following. Now, 
these contracts are made payable to and 
left in hands of the buyer; and banks as 
a rule,have only a letter from broker or 
agent, stating that cotton of assured is 
protected. Thus the whole matter is 
left inthe hands of buyer,and if he fails 
to comply with, or misunderstands his 
policy, his claim on insurance company 
is invalidated, and his bankers, while 
believing they were protected in case of 
fire, would find themselves without in- 
surance, thus leaving banks entirely at 
mercy of buyer. Although at present 
there is no way banks can know abso— 
lutely that they are protected by marine 
insurance, I believe if our association 
will take the matter up with marine 
companies, indicate to them that we want 
a uniform system of insurance and form 
of policy we need,the marine companies 
will do whatever isin their power to 
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meet our demands and will issue a policy 
that will give absolute protection and 
perfect satisfaction. 

Briefly, the objections to present form 
of contracts are: 

Ist. Contract is made payable to as- 
sured, when it should be made payable 
to the banks or bankers as their interest 
might appear; or an order from the as- 
sured, making loss, if any, payable to 
bank as its interest might appear at 
time of fire, should be filed with and ac- 
cepted by company. 

2d. Duplicate certificate or notices 
should be issued to\banks and forwarded 
by them to the{company. 

3d. Insurance fcompany should keep 
banks that are interested posted as to 
any failure on part of assured to fulfill 
their part of contract or meet premiums 
promptly, as they become due. 

As these policies cover all cotton pur- 
chased by buyer, care should be taken 
that each buyer has only one policy,and 
reports all purchases under this policy. 
So far as practicable,it is better to have 


AN INCREASED 


United States Treasurer Roberts, at the con- 
vention of bankers at Ocean City, Md., in July 
made a speech that is to receive wide circulation, 
It had the approval of Secretary Gage and the 
President before delivery. His argument was 
in favor of encouraging the circulation of gold 
asacurrency. In the existing redundancy of 
the metal,. under Republican administration, 
Treasurer Roberts insisted that it was the duty 
of banks to encourage the use of gold coin in 
preference to paper as a circulating medium to 
educate the people that they might overcome their 
prejudice against an unfamiliar metal. 

“Banks,” he said, ‘‘cannot afford to hold gold 

ora large part of their reserve,unless such coin 
will be readily available in an emergency. In 
a crisis gold should be as welcome in every-day 
life as any other form of money.” Mr. Roberts 
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each buyer a bank carries, insured in a 
different company, so, in event of a 
large fire,the loss would not fall so heav- 
ily upon one company,and in case there 
was delay in one settlement the other 
companies might (make! prompt pay- 
ments of losses, which is an important 
feature when bank is) carrying much 
cotton. 

Some of the marine companies limit 
the amount of their liability at any one 
point, but unless this limit exceeds the 

-amount a bank is expected to advance 
to buyer using such policy,it is, best not 
to accept it, as it is impossible for bank- 
ers to know, at all times, just how 
much cotton a buyer has at a given 
point. 

No prudent banker will make a large 
loan without thoroughly, scrutinizing col- 
laterals offered; and as our cotton loans 
are, at times, necessarily large, it be- 
hooves us to give the insurance policy 
or contract we accept On these accounts 
the same careful investigation we would 
other collateral offered. 


USE OF GOLD. 


predicted that congress ai the/next session would 
put the Nation clearly, finitely,and permanently 
ona gold basis. That, he said, meant more 
than that gold shall be our money of account. 
It meant that all forms of currency should be 
exchangeable into the legal standard. The 
United States treasurer held that there was an 
inconsistency in demanding a gold standard 
and at the same time permitting, gold to be ex- 
cluded from trade, 

‘*Not paper, not promises to pay of any sort,” 
explained the treasurer, ‘‘must blaze the way 
for American trade. The royal metal must 
bear the eagles of our currency in return for 


tropical products and assure welcome for our 
surplus in every branch of domestic industry. 
Gold had no need to make its excuse for entry 
anywhere. It could hold its own against ail 
comers, 
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THE ONE MAN. 


In any company of men, thrown to- 
gether in business, society, politics or 
religion, within a brief period one will 
assume a dominant position, 

By the doctrine of cleavage, if the 
body become large, separate smaller 
bodies will be thrown off, but in each the 
same principle will find illustration. 

Menwrite and declaim against one man 
power, They hate the bigot in religion, 
the aristocrat in society, the boss in poli- 
tics, the dictator in business matters, 
But how simple the proof of the neces- 
sity of the thing—how natural its devel- 
opment! 

‘“‘What is, is right.” You deny it. 
You affirm whatever is temporary may 
be wrong; it is only the permanence of 
the thing which proves its correctness. 
Granted—and both the long existence 
and the universality of this principle 
proves its truth. 

Theoretically, the board of directors 
is the bank. As a matter of fact, the 
president, vice president or cashier is 
the one man power. 

In theory it is well to argue that in 
frequent and general discussions of the 
interests of the bank by the board of 
directors, lies the secret of its financial 
success; that such a practice divides 
the responsibility; that it furnishes to 
the managing officer a valuable source 
of experience and varied business sa- 
gacity. But does it? 

Here is a wholesale merchant, here a 
broker, here a retired business man, 
here a lawyer! Full of other matters 
and busy with diversified interests, they 
appear at the directors’ meeting. 

The general run of business is rushed 
through as rapidly as possible. ‘*What 


special business is there to-day?” is 
asked of the one man. He names it. 
‘*What shall we do about it?” is asked 
of the one man. He advises. 

Has this subject been thoroughly in- 
vestigated? It has, says the ome man, 
By whom? By me! “I move that the 
motion of the one man be adopted!” It 
is carried. 

A judge, but a few days ago, in com- 
menting on the subject of directors in 
business corporations, said: “It is high 
time that such men came to understand 
that they cannot lend their names to 
corporations without attending to their 
duties. They should be taught that re- 
sponsibility attends the acceptance of 
office; that the people consider the pub- 
lication of their names as a guarantee 
that the corporation is managed by 
them.” 

And yet the directors are paid little, 
if any, salaries, They have sufficient 
other business to consume their time, 
They have, as they believe, exercised 
due care in the selection of a managing 
officer; have they not a right to trust 
him? 

In fact they have. If the selection is 
good, they are best performing their 
duties by relying upon the judgment of 
the one man, 

Emerson has well said: ‘‘We cannot 
in the universal imbecility, indecision, 
and indolence of men, sufficiently con- 
gratulate ourselves on this strong and 
ready actor, who took occasion by the 
beard, and showed us how much may be 
accomplished by the mere force of such 
virtues as al] men possess in a less de- 
gree; namely, by punctuality, by per- 
sonal attention, by courage, by ‘nor- 
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oughness.”” These are the qualities of 
the one man—be he painter, politician 
or banker. 

Punctual—at his desk, at his appoint- 
ment; ready with reports of men and 
values—always a little in advance— 
never behind time. 

Personal Attention—to general mat- 
ters,to detail. Never too tired to study, 
to investigate, to know things small or 
trivial, as well as things important and 
commanding. 

Courage—to devise and to execute, to 
meet failure as well as success; to admit 
a loss as well as to declare a dividend; 
to state the truth even when apparently 
against his own interests. 

Thoroughness—the full performance 
of each and every duty—the combination 
of the foregoing qualities—the adding 
of natural ability to acquired fitness and 
experience! 

Men are born with ability to execute 
upon canvas visions of beauty! Men 


are burn with the power to express in 
harmonies the greater harmonies of their 
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own brains! Men are born to speak elo- 
quent words in a forcible manner. 
Men are born bankers; with power to 
comprehend and solve financial problems; 
to properly judge men and values. 
Such are, and should be, the one man in 
influence and power. 

What proves that. they have the divine 
right of this kind of unity? Success. 
What proves that the directors should 
be held responsible for having trusted 
the one man? His failure! 

Divinity may hedge a demagogue or 
a king, Who knows? A _ reasonable 
exercise of the powers that God has 
given andthe man has cultivated is all that 
can be rightly demanded. 

Let the shoemaker stick to his last! 
Let the man gifted with financial sense 
and acumen direct the policy of the 
bank. Furnish him assistants, facilities, 


advice, but rely on his judgment and 
natural powers to adapt all these things 
so as to insure success. 
Wm. Bosson, 
Indianapolis, Ind. 


NEW LEGISLATION—THE NEGOTIABLE INSTRUMENTS LAW. 
1898. 


The list of states in which the Nego- 
tiable Instruments Law has been enact- 
ed, as published in our May number, at 
page 296, included the State of Michi- 
gan. As to this State, our informant 
was mistaken, the bill having passed the 
House, but failed in the Michigan Sen- 
ate. We therefore correct that list, by 
taking out Michigan. We also add 
thereto, the States of Rhode Island and 
North Dakota, in which the new law 
has been passed, taking effect in each 
State July 1, 1899. In Rhode Island, 
one of the features of the old law has 
been retained, ie. sight drafts will con- 
tinue to carry three days grace. The 
full list of states in which the N.I. L. 
has been enacted is as follows: 

1897. New York, 
Connecticut. 
Colorado, 
Florida. 


Virginia, 

Maryland, 

Massachusetts (but by act 
taking effect March 6, 99, 
passed over the Govern- 
or’s veto, sight drafts are 
allowed three days grace, 
thus modifying the N, I. 
L. under which no grace 
is allowed.) 

District of Columbia. 

Washington. 

Oregon. 

North Carolina. 

Utah. 

Tennessee. 

Wisconsin. 

Rhode Island; (but sight 
drafts carry grace.) 
North Dakota, 

Grand total todate: 15 States and the 

District of Columbia. 
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THE NECESSARY CARE 
ONE BANK FOR 


IN LOANING 


ON COLLATERALS, BY 


ANO!IHER BANK. 


Below, we publish the opinion of the 
appellate division of the New York Su- 
preme Court in the case of Clinton Na- 
tional Bank,appellant,v. National Park 
Bank of New York, respondent in the 
action by the Connecticut against the 
New York bank to recover damages 
based on the alleged negligence of the 
defendant bank in accepting from the 
firm of Quigley & Tuttle,spurious bonds 
as collateral security for a loan made 
the funds of the Connecticut bank at 
the place of business of the Park bank, 
in pursuance of directions given by the 
Connecticut bank. 

The decision exonerates the Park bank 
from liability Whether or not the 
service of the latter was gratuitous, it 
is held it was bound to use only that 
degree o' care which is ordinarily and 
customarily exercised by banks when 
making ioans on collateral securities. 
It was shown that the custom of banks 
and financial ‘nstitutionsin making loans 
on collateral securities was to place re- 
liance on the parties procuring the loans 
in regard to the genuineness of the 
securities offered, and not to make a 
physical examination of the securities 
with a view to determining their appar 
ent genuineness, and that from the 
magnitude of financial transactions of 
this character in the City of New York, 
it would be impracticable to do more 
than to count the securities,a’d possibly 
examine them to the extent of finding 
the last coupon attached. In view of 
this, it is held that no negligence could 
be imputed to the Park bank, the clerk 
of which, in accepting the spurious 


securities, did not openthe same or 
make any examination thereof, except 
to look at the indorsements and count 
the papers Furthermore, the Clinton 
bank, having advised the Park bank of 
its agreement to make the loan toO & 
T thereby accredited OQ & T as proper 
and safe persons with whom to deal,and 
authorized the Park bank to accept 
without examination whatever papers 
O & T might see fit to deliver the quan 
tity being sufficient and the indorse- 
ments properly descriptive. Following 
is the full opinion. 

Appeal from a judgment entered upcn 
a verdict of a jury, and from an order 
denying a new trial. 

S. Hanford for appellant. 

Louis F. Doyle for respondent. 

Rumsey, J. The action was brought 
for damages which the plaintiff claimed 
to have sustained by reason of the neg- 
ligence of the defendant in accepting 
spurious bonds as collateral security for 
a loan made with the plaintiff's funds at 
the defendant’s place of business and by 
its officers in pursuance of directions 
given by the plaintiff to the defendant 
At the close of all the evidence in the 
case, each party moved for thedirection 
of a verdict in its favor, and neither 
asked that any question should be sub- 
mitted to the jury, The learned justice, 
however, who presided at the trial, sub- 
mitted to the jury the question whether 
the defendant's officers, in taking the 
securities which were presented to it, 
exercised the ordinary and customary 
care of bankers under similar circum- 
stances, instructing them that if the de- 
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fendant’s officers did exercise such care, 
then the defendant was not liable. The 
jury rendered a verdict for the defend- 
ant. A motion for a new trial was de- 
nied, and after the entry of judgment on 
the verdict, this appeal was taken from 
the judgment and order denying the 
new trial. 

There is not the slightest dispute as to 
the facts, The Clinton National Bank 
was as its name implies, a banking cor- 
poration. It did business at Clinton, 
in the State of Connecticut. For some 
time before 1893, the National Park 
Bank in the City of New York had been 
the correspondent in that city of the 
plaintiff, and the plaintiff had kept with 
it its account; its average daily balance 
in the Park Bank being about $12,000, 
upon which interest was paid to it. The 
plaintiff was accustomed to send to 
defendant all checks, notes, time drafts 
and notes for collection, payable at 
places in the City of New York and 
points west and south of that city, ex- 
cept Philadelphia. A certain charge 
was made by the defendant for col- 
lecting checks outside of the State of 
New York, and the collections as made 
were put to the credit of the plaintiff in 
defendant’s books. In the ordinary 
course of business no charge was usually 
made for these services against the 
plaintiff. 

Quigley and Tuttle were brokers, do 
ing business in the City of NewYork and 
on thetzthof July 1893 they were in good 
standing and credit among business 
men in that city. Shortly before that 
time that firm made by mail an applica- 
tion to the plaintiff bank to borrow $5 , 
©00 on $7,000 City of Davenport, Iowa, 
6 per cent. improvement bonds, sug- 
gesting in the letter that they would be 
glad to have the collateral left at the 
National Park Bank, so that they, 
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(Quigley & Tuttle) could obtain it when 
the bonds should be sold. In reply to 
that letter, on the same day, the cashier 
of the plaintiff accepted the loan by tele- 
gram and also wrote to Quigley & Tuttle 
a letter to the same effect, and saying to 
them, besides, that the plaintiff had ad- 
vised the Park Bank to receive of them 
their note for $5.0co, puyable on de- 
mand at the Park Bank to the order of 
the plaintiff, with $7,000 City of Daven- 
port, Iowa, 6 per cent. street improve- 
ment bonds collateral and  request- 
ing that bank to hold the col- 
lateral for safekeeping, forward 
the note to the plaintiff and hand 
to Quigley & Tuttle the plaintiff's 
check for $:,000. On the same day the 
cashier of the plaintiff wrote to the de- 
fendant a letter, of which the following 
isa copy: 
CLINTON NATIONAL BANK, 
Clinton, Conn., July 12. 1898. 

Geo. S. Hickok, Esq., National Park 

Rank, N. Y. 

Dear Sir—Please receive of Messrs. Quigley 
& Tuttle their demand note for $5,000, payable 
to our order at the National Park Bank, rate 
seven per cent,, with $7,000 city of Davenport, 
Iowa, six per cent improvement bonds as col- 
lateral, and hand them the inclosed drafton you 
for $5,000. 

Kindly hold the collateral for this bank for 
safe keeping and forward the note to me. 


Yours truly, 
(Signed) 


Cashier 


E. E. Post, Cashier. 


On the 14th day of July, Quigley & 
Tuttle delivered to one of the clerks of 
the defendant at the bank, their note for 
$5,000, and, at the same time, there 
were presented to the clerk seven papers, 


purporting to be bonds of the City 
of Davenport for ${,000 each. The clerk 
received the papers, ran the bonds over, 
looking at the back of them to see that 
the amount called for in the letter of in- 
struction was there, and upon ascer- 
taining that fact, delivered to Quigley & 
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Tuttle the plaintiff's check for $5,000. 
On the same day the plaintiff was ad- 
vised that the transaction had been com- 
pleted, and the note for $5,000 was sent 
toit, the defendant stating to it that the 
bonds were held in safekeeping for its 
account. The loan to Quigley & Tuttle 
was outstanding until 1895, the makers 
of the note paying the interest upon it 
as it became due. In the monthof Jan- 
uary, 1895, Quigley & Tuttle became in- 
solvent, and it was ascertained that they 
had been procuring loans and deposit- 
ing as collateral to them, forged and 
spurious municipal city bonds. This fact 
having come to the knowledge of the 
plaintiff's officers, its president and 
cashier called at the National Park Bank 
on the 22d of January, inquired for the 
the Davenport bonds, and in response 
to that inquiry the papers which had 
been turned over by Quigley & Tuttle 
in July 1893 were delivered to them. It 


was ascertained that these papers were 
not obligations of the City of Davenport, 
but were entirely spurious and of no 


value. Upon ascertaining that fact,this 
action was brought for the damages 
which the plaintiff had suffered, because 
of the receipt by the defendant bank of 
these spurious obligations, instead of 
genuine bonds of the City of Davenport, 
which it had been directed to receive. 
Upon the trial it was conceded that 
the papers received from Quigley & Tut- 
tle were not gemuine obligations of the 
City of Davenport. Upon inspection 
it was shown that, while they purported 
to be obligations of that city, they were 
not sealed, nor did they purport to be 
attested by the seal of the city. They 
were signed with the name of a person 
as mayor and contained a statement that 
they were countersigned and registered, 
and this statement was signed by an- 
othe: person as city clerk, but it was 
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made to appear that no persons bearing 
the names signed to these papers had 
ever been either Mayor or city clerk of 
the City of Davenport, Iowa. 

It also appeared, by an examination 
of the papers, that the bond and the 
coupons had been printed upon separate 
sheets of paper of a little different shade, 
but carefully pasted together, and that 
the whole was so folded that that fact 
did not appear. It would, however, 
have appeared if the bonds had been 
opened and examined. 

The person who took the note and pa- 
pers from Quigley & Tuttle testified that 
he did not open the bonds, but satisfied 
himself by examining the outside that 
the number of bonds required was de- 
livered. Several persons were examined 
as witnesses who had been in the habit 
of dealing in bonds of municipalities of 
different Western states, all of whom, 
with one exception, testified that they 
had never seen or known a municipal 
bond without a seal. One of the wit- _ 
nesses, however, whose business was 
dealing in municipal bonds, testified that 
under the laws of different states there 
were many municipalities which did not 
use seals, and which sometimes issued 
bonds, and that while most municipal 
bonds were sealed he had seen genuine 
bonds of that nature bearing no seal, 
He testified further, however, that he 
had no recollection of bonds of any city 
which were not attested by the seal of 
the city 

It was proved by the evidence of offi- 
cers of various banks of the City of New 
York, who were accustomed to making 
loans upon bonds and securities of that 
nature as collateral, that the business 
was done very largely upon confidence; 
that is to say, that such transactions 
took place only with persons who were 
in good credit and whose character as 
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honest dealers was to be depended upon. 
It was further shown, that the almost 
invariable custom of bankers in receiv- 
ing such collateral was to examine the 
outside of the security to see whether 
it purported to be of the amount called 
for. The only other examination given 
to them was to see whether the going 
coupon was attached to the bond, and, 
if the bond purported to be registered, 
whether it bore the certificate of regis- 
tration. All the witnesses agreed that 
no examination was ever made as to the 
genuineness of the bonds, but that in re- 
gard to those matters the securities of- 
fered were taken upon the credit of the 
person to whom the loan was made. 
These facts were undisputed, The plain- 
tiff claimed that it was the duty of the 
defendant’s officer, upon receiving these 
securities from Quigley & Tuttle, to ex- 
amine them, and that it should not have 
received them without such examina- 
tion, It claimed further that the defend- 
ant should have been charged with 
whatever fact it might have discovered 
upon such an examination, and that, as 
upon an examination it would have 
learned that the seal of the City of Dav- 
enport was not attached to the papers, 
and that the coupons and bonds were 
printed upon paper of a different shade, 
and not upon the same sheet, those facts 
would have put it upon inquiry as to 
whether the papers offered were genuine 
obligations of the City of Davenport, 
and that it was its duty to make such in 
quiry, and that, as upon making such 
inquiry it was fair to infer that it would 
have ascertained that the papers were 
not genuine obligations, it was charge- 
able with that knowledge, and for that 
reason that it was guilty of negligence 
in receiving the papers presented as se- 
curity for the loan. 

The defendant, on the contrary, in- 
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sisted that it was called upon to exercise 
only such care as was ordinarily used by 
bankers in the city of New York in tran- 
sactions of the same kind, and that, as 
the evidence was undisputed that its of- 
ficer on receiving these papers gave them 
the usual examination, it had performed 
all the duty which it owed to the plain— 
tiff, and, therefore, as a matter of law, 
it was not guilty of negligence, and not 
liable to respond to the plaintiff for the 
damages which it had suffered. The 
question presented here is, which of 
these two claims is the correct one? 

When at the close of the testimony 
each party moved that a verdict be di- 
rected in its favor and neither requested 
to go to the jury, it was substantially 
conceded that there was no question of 
fact for the jury, andthe learned court 
would have been perfectly justified in 
deciding the question as one of law 
(Classon v. Baldwin, 152 N. Y., 204). 
Aithough he saw fit to submit the ques- 
tion of negligence to the jury, that fact 
is not of importance if the jury reached 
the proper conclusion, and if they did so 
reach it, it is not material whether or 
not the charge of the court was correct 
in all particulars (People v. O'Neill, 49 
Hun, 423; Ming v. Corbin, 68 Hun, 161). 
If a correct result was reached, the pro- 
cess by which it was done is not mate- 
rial. We do not mean to say that the 
charge was not correct, but only that, 
for the reason stated, we do not feel 
called upon to examine whether it was 
or not. 

It is claimed by the defendant that it 
acted gratuitously in receiving this loan 
for the plaintiff If it were material to 
determine that question, we would have 
some hesitation in conceding that claim 
(Exchange Nat. Bank v. Third Nat. 
Bank, 1r2 U. S., 276, 288; Allen v. Mer- 
chants’ Bank, 22 Wend., 215; Verplanck 
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Senator, p. 228, 229). But we do not 
regard that fact as material in this con- 
nection. Whether the defendant acted 
gratuitously, or whether the taking of 
this loan was a part of the business 
which, as correspondent of the Clinton 
Bank it was to do, so that the collection 
fees which it received and the other 
benefits which it had from the business 
were a consideration for its services in 
this regard, is not very material. Hav- 
ing undertaken to do the business for 
the plaintiff, it was bound to use the or- 
dinary care which was customary in the 
transaction of business of that nature, 
and whether it did the work gratuitously 
or for a consideration, the nature of its 


duty was not changed. So the question 


comes whether, upon the facts stated, it 
can be said that the defendant used 
proper care in the transaction of this 
business. 

For the purpose of enabling the court 


or the jury to determine that question, 
it was undoubtedly proper for the de 
fendant to show the manner in which 
it was Customary to transact business of 
that nature. While the criterion of 
proper care in such cases is the exercise 
of such reasonable diligence as the ordi- 
narily prudent man would apply in the 
transaction of the particular business, 
the question what is such ordinary care 
must always be determined by evidence 
of the usual manner of doing that busi- 
ness by men who are accustomed to it 
(Allen v. Merchants’ Bank, 22 Wend., 
215-226; Leach v. Beardsley, 22 Conn , 
404; Maynard v. Buck, 100 Mass., 40). 
In the case of Isham v. Post (141 N. Y., 
100) the action was brought for the con- 
version of certain money which had been 
delivered by the plaintiff to the defend- 
ant to be lent for the plaintiff and to be 
returned upon demand. It was shown 
that the plaintiff had demanded the 
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money and that the defendant had not 
returned it. The Court of Appeals held 
that when that proof was made the 
plaintiff's case was made out, and the 
duty then devolved upon the defendant 
of showing an affirmative defense. The 
defense which he sought to prove was 
that the money was lost without his 
fault and by an event for which he was 
not to blame, because he had performed 
his duty faithfully and without negli- 
gence or misconduct. He had lent the 
money upon certain securities as collat- 
eral, but it turned out that the securities, 
which were certificates of stock, had 
been raised so that they represented 
many more shares than were transferred 
by the original securities. It appeared 
in the case that the defendant was a 
dealer in choice stocks and had issued 
to the plaintiff, among others, a circular 
so advertising himself, and promising to 
his customers careful attention to all 
commercial transactions. The court 
held that those who dealt with him con 

tracted for, and had a right to expect, 
a degree of care commensurate with the 
importance and the risks of the business 
to be done, and the skill and capacity 
adequate to its performance. It is appar- 
ent that the holding of the court in that 
case, even if it were necessary to its deter- 
mination, was based very largely upon 
the representations of Post that he would 
give careful attention to the affairs 
which were entrusted to him by any cus- 
tomer. The question actually decided 
in the case was, that it was error to re- 
fuse evidence offered by the defendant 
which would have shown that the de- 
fendant exercised the same care in the 
transaction which he exercised in his 
own matters. The Court said that such 
evidence was material, and that it would 
have tended to show that the defendant 
was not in fault for not discovering the 
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forgery. It was not error, therefore, for 
the court in this case to receive 
evidence of the manner of doing 
business of this nature at the different 
banks in the city of New York. Such 
evidence was not received as tending to 
show a custom by which the plaintiff 
was bound because he was acquainted 
with the usage, but to enable the jury, 
if the case came to them, to say what 
was the ordinary and usual way among 
dealers of doing this kind of business, 
so that they might have a standard by 
which to measure the care used by the 
defendant and ascertain whether or not 
he used the care which the law required 
of him (Maynard v. Buck, 100 Mass., 
40, 48). That evidence established that 


in the transaction of business of this 
kind, great reliance was put by every- 
body engaged in it, in the character of 
those to whom the loans were made and 
the credit given to them personally, and 


that the collateral was taken in reliance 
upon the character of the persons who 
obtained the loan, and that it would 
have been impracticable, having in view 
the number of such transactions, and 
the limited time ordinarily afforded in 
which to complete them, to do anything 
more than to give to the securities as they 
were presented such a cursory examina- 
tion as would enable the person receiv— 
ing them to see that they corresponded 
in the general description and in amount 
with the securities agreed to be deliv- 
ered. The evidence showed, too, that 
there was no means of ascertaining the 
genuineness of the signature upon the 
bonds of these municipalities, situated 
in various States, and at a great dis- 
tance from the place where the business 
was transacted, and signed as they were 
by men whose terms of office were usu- 
ally short, and about whose existence as 
officials it would be almost impractica— 
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ble to ascertain the facts, The court, 
then, was bound, in determining the 
question whether the defendant was 
guilty of negligence, to assume asa fact 
that this was the ordinary and usual 
manner of transactiug business of this 
nature; and the only question remain- 
ing was whether the defendant exer- 
cised that ordinary and usual care. 

In determining that question it is an 
important fact that the thing to be done 
by the defendant was simply the receipt 
of the papers from Quigley & Tuttle. 
The bargain for the loan had been made 
by the plaintiff itself. The amount of 
the loan and the voucher to be given for 
it, and the amount and nature of the se- 
curities, had been determined by the 
plaintiff. As to all that, the defendant 
had nothing to say. When the plaintiff 
dealt with Quigley & Tuttle, and sent 
them to the defendant’s place of busi- 
ness to complete the transaction, it ac- 
credited them, so far as the defendant 
was concerned, as proper and safe per- 
sons with whom to deal. When those 
persons brought to the defendant what 
they said were the papers they were to 
deliver, they came there with a certifi- 
cate of character from the plaintiff as 
persons with whom it was safe to deal, 
and who were to be trusted to deliver to 
the defendant for the plaintiff,the secur- 
ities which the defendant was to receive. 
Quigley & Tuttle, therefore, came to the 
defendant as persons in whom that trust 
and confidence might be reposed which 
careful dealers were in the habit of in- 
sisting upon before they advanced 
money to them upon collateral securi- 
ties. When, therefore, they presented 
themselves at the counter of the defend- 
ant’s bank, bringing what they said was 
the security which the plaintiff had 
agreed to receive, and what the plaintiff 
had advised the defendant it had agreed 
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to receive, the only duty of the defend- 
ant was to give those papers there pre- 
sented the same examination which it 
would have given to them had they been 
presented by a person with whom it had 
made such a bargain on its own account, 
and in whom it reposed that trust which 
was an essential requisite to the making 
of these loans. If that duty was per- 
formed, then it was quite clear that the 
defendant was not guilty of negligence, 
although it might turn out that the ob 
ligations were not genuine, and although 
a careful examination might have ena- 
bled it to ascertain that fact. All the 
examination that it was required to give 
was such as was customary among banks 
ers engaged in the same transaction- 
under similar circumstances (Allen v. 
Merchants’ Bank, 22 Wend., 215, 225). 
That they did use such diligence was 
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SIDE 


We publish below the interesting de- 
cision of the appellate division of the 
New York supreme court,handed down 
July 18th,in the case of the Washington 
Savings Bank against George C. Fer- 


guson, Ferguson was sued as the last 
indorser on a promissory note and,con- 
tending that he was an accommodation 
indorser, sought to escape the liability 
to a holder for value imported by his 
indorsement, by alleging that the bank 
agreed with him, in consideration of his 
indorsement,that in the event of default 
in payment, the bank would Icok in the 
first instance to certain collaterals, and 
then tothe personal liability of the 
maker of the note, before seeking to 
hold him liable. 

The court holds that such a parol 
agreement is not admissible in evidence 
to change the tenor of the indorser’s 
written contract; and further holds that 
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not in dispute, and when the evidence 
was closed the defendant was entitled 
that the verdict should be directed in its 
favor upon the undisputed facts. 

This precise point has been under ex- 
amination in two cases in the courts of 
Great Britain, which are called to our 
attention (Woods v, Thiedman, 1 H. & 
C., 478, Ulster Bank v. Synott, 5 Ir. 
Rep. Eq. 595), in each of which the 
conclusion reached was the same as was 
reached here, 

The principles laid down in this opin- 
ion dispose of the various objections and 
exceptions taken to the rulings of the 
court, and upon the admission of evi- 
dence. For the reasons given above ,we 
conclude that the judgment and order 
was correct and must be affirmed, with 
costs to the respondent. 

All concur. 


INDORSER AS AFFECTED BY OUT- 
AGREEMENTS. 


the indorser’s defense does not fall within 
that class of cases where it is held that, 
as the delivery and consideration of a 
note are always open to impeachment, 
the effect of the delivery and the extent 
of its operation may be limited by the 
conditions on which the delivery was 
made. 
Following is 
decision. 
Appeal by the defendant from a judg- 
ment in favor of the plaintiff entered 
upon a direction of the Court at Trial 
Term; also from an order made upon 
the trial justice’s minutes denying the 
defendant's motion for a new trial. 
Messrs. Russell & Winslow, for the 
appellant; 
Mr, Louis F, Doyle, for the respondent, 
Barrett, J. The question here is 
purely one of law. These are the undis- 
puted facts. The defendant is the last 


the full text of the 
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indorser of two promissory notes which 
were discounted by the plantiff. These 
notes were made by The Arkeil Publish- 
ing Company to its own order and were 
indorsed by it and also by W. J. Arkell 
and James Arkell. The defendant’s in- 
dorsement then followed. When these 
notes were discounted the defendant was 
the vice president of the plaintiff bank, 
and he was present at a meeting of its 
executive committee at which a resolu- 
tion was passed in these words: 


‘‘The meeting having been called to 
consider two notes of $5,000 each, made 
by The Arkell Publishing Company, of 
New York, offered for discount by George 
O. Ferguson, on motion of George W. 
Cissel, the committee decided unani- 
mously to grant the loan.” 


Thereupon the notes were discounted, 
and their proceeds less the usual interest 
for the unmatured period credited to 
the defendant’s account. The defend- 
ant drew against these proceeds two 
checks-—one for $3,800 and one for 
$5,145. The former was drawn to the 
plaintiff's order, and was given to it in 
payment of its draft on New York for 
a like amount, payable to the defend- 
ant’s order, This draft the defendant 
indorsed in blank and gave it to the Ar- 
kell Company, The other check was 
drawn in the same way, and was given 
to the plaintiff in part payment of a 
debt due to it by the defendant. What 
was left of the proceeds of the two notes 
was also utilized by the defendant for 
his own purposes. He testified in sub- 
stance that he was permitted by the 
Arkell Company toso utilize this bal- 
ance, because that company owed him 
a larger amount for his commissions 
-earned in placing its bonds. It will thus 
be perceived that the notes in question 
were discounted for the defendant; and 
their proceeds credited to and fully util- 
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ized by him. These facts certainly justi- 
fied the direction. 

The defendant, however, claimed that 
the notes were discounted for the Arkell 
Company, and that his mere agency in 
the matter was known to the plaintiff, 
In his answer he alleges that at the re- 
quest of the plaintiff he endorsed the 
notes for the accommodation of the Ar- 
kell Company,and that they were there- 
upon duly delivered to the plaintiff by 
said Arkell Company for value. It is 
not contended that this allegation of it- 
self states a defense. If the plaintiff 
discounted the notes for value,upon the 
faith of the defendant’s accommodation 
indorsement,he isof course clearly liable, 
The real defense is stated in the para- 
graph which follows. It is there averred 
that at the time when the defendant so 
indorsed these notes,it was, in consider- 
ation of such indorsement, agreed be- 
tween him and the plaintiff that, in the 
event of default in payment, the latter 
should look in the first instance to cer- 
tain collaterals,and then to the personal 
liability of the Arkell Company; and 
that the defendant should be liable on 
his indorsement for whatever balance 
might remain unpaid after the sale of 
the collaterals and the exhaustion of 
legal remedies against the Arkell Com- 
pany. 

The question is,x—Do the facts thus 
alleged constitute a detense? A number 
of questions tending to prove these facts 
were put to the defendant upon the trial 
and were ruled out. If the facts thus 
averred and sought to be established 
constituted a defense,those rulings were 
erroneous. They were made before the 
defendant testified to the resolution of 
the plaintiff's executive Committee, the 
discount of the notes for him, and the 
crediting of their proceedsto him. It 
may be that even if the ruling in ques- 
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tion were erroneous, this subsequent 
testimony annihilated the entire defense. 
But there might be a possible question 
on that head in view of the defendant's 
insistence that the plaintiff was through- 
out aware of his agency, and that the 
resolution, discount, indorsement and 
crediting of proceeds were ail under- 
stood to be merely forms resorted to for 
convenience. 

We need not consider the question 
thus suggested, as we have no doubt 
that the defense pleaded was inherently 
bad, and consequently that the rulings 
excepted to were entirely correct. The 
defendant’s accommodation indorsement 
was a written contract to which the law 
has given a definite character. By that 
endorsement the defendant engaged that 
if the note was not paid at maturity, he 
would, upon proper notice of dishonor, 
indemnify the holder. He now pleads 
that this written engagement was not 


the real engagement; that he was not to 
be liable according to the tenor of his 
indorsement; and that he was only to be 
liable for any balance which might re- 
main unpaid upon the note after the ap- 
plication of the collaterals and the ex- 
haustion of legal remedies against the 


maker. Thus he distinctly seeks to vary 
or qualify his written obligation. Parol 
evidence tending in this direction is as 
clearly inadmissible in the case of a con- 
tract of indorsement, accommodation or 
otherwise, as in the case of any other 
written agreement (Brown v. Wiley 61 
U. S. 443; Specht v. Howard 83 U. S. 
564; St. Louis Perpetual Ins. Co. v. 
Hernor,9 Met, (Mass.) 39; Hoare v. 
Graham,3 Campb. 57; Free v. Hawkins 
8 Taunt, 92; 4 EC L 31; Abrey v. Crux 
LR5CP 37). 

This last case is almost directly in 
point. There the plea attempted to set 
up a contemporaneous agreement be- 
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tween the acceptor of the bill and the 
payee and drawer that the acceptor 
should deposit securities with the plain- 
tiff (payee) and that the latter should 
apply them upon the bill before seeking 
to hold the defendant (drawer) liable 
upon it. It was held that proof in sup- 
port of this plea was inadmissible. 
Bevill, C J said :— 

‘*The contract entered into by the de- 
fendant was a contract in writing by his 
signature to the bill as drawer, which 
imports a liability on the defendant to 
pay the amount on default and notice to 
the defendant of such default. That 
which the plea attempts to set up is, that 
the defendant, at the time he signed the 
bill as drawer, entered into a contract 
under which the payment was to be 
made ata different time and in a differ— 
ent manner from that which the bill im. 
ports, an agreement, in short, which 
contradicts the written contract,and oral 
evidence of which is inadmissible, 
according to the authority of numerous 
decisions”’. 

Brett, J. added these observations, — 

‘I agree that the evidence was not 
admissible, because it did not impeach 
the consideration for the bill, or show 
that it had failed, or set up any agree- 
ment to suspend the commencement of 
the defendant’s liability. * * * The 
fact of security being given or of the 
plaintiff's tailure to realize the security, 
does not alter or impeach the consider- 
ation. The parol agreement does not 
postpone the liability of the defendant 
as drawer of the bill,but limits its liabil- 
ity as defined by the bill”, 

The defendant, however, seeks to bring 
his defense within that class of cases 
where it is held that,as the delivery and 
consideration of a note are always open 
to impeachment, the effect of the deliv- 
ery and the extent of its operation may 
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be limited by the conditions on which 
the delivery was made (Benton v. Mar- 
tin 52 N. Y. 570). It is undoubtedly 
true that the annexing of conditions to 
the delivery of a note is not an oral con- 
tradiction of the written obligation, But 
the learned counsel for the defendant 
misconceives what was actually decided 
in Higgins v. Ridgway (153 N. Y. 130), 
Seymour v. Cowing (4 Abb. Ct. App. 
Dec. 200), Bookstaver v. Jayne (60 N, 
Y. 146) and Garfield National Bank v., 
Colwell (57 Hun, 169). In each of the 
cases first and last cited the defendant 
was not even, in any just sense, an ac- 
commodation maker. He signed the 
paper, not for the accommodation of the 
persons applying for the discount,—not 
to give them additional credit,—but for 
the mere convenience of the banker who 
made it. In the Higgins case, the note 
was made by the defendant Ridgway, 
payable to his own order, and endorsed 
by him. It was so made and indorsed 
at the request of the President of the 
Bank, who assured Ridgway that he 
thereby took no risk, assumed no obli- 
gations; and that he would. not be held 
upon the note. There was an entire 
want of consideration or benefit, and the 


Bank took the note simply for its own 
accommodation, and to serve, as Mar- 
tin J. said ‘ ‘some particular purpose” of 
itsown, The note there had no vitality 
as between the Bank and Ridgway. The 
delivery was purely formal. That for- 
mality there indicated the condition at- 
tending its delivery; and that condition, 
coupled with an entire want of consider- 
ation, constituted a perfect defense. 

The facts were in some respects the 
same in Garfield National Bank v. Col- 
well (supra]. There the ‘ ‘particular 
purpose” of the bank was disclosed by 
the Cashier, who testified that the de- 
fendant signed the note simply ‘‘to make 
it in bankable form”. In other words, 
the Bank, desiring to discount a note 
for Hepworth & Co., and requiring two 
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signatures, arranged to take one of 
Hepworth & Co’s. employees for the 
second signature. There was no con- 
sideration for this signature, and the ex- 
clusive credit was given to Hepworth & 
Co. The employee’s signature was 
purely formal. It was not given forthe 
accommodation of Hepworth & Co. 
but really for the convenience of the 
Bank, and to accommodate itin the 
execution of its particular purpose. 

It is apparent that there is nothing in 
these cases which militates against the 
general rule to which we have previously 
referred. In all the other cases cited, 
the real question was as to the consider- 
ation. In noneof them wasit held that 
parol evidence could be given of a con- 
dition affecting the tenor of the contract 
obligation. Conditions relating to the 
delivery of the note may be shown, but 
not conditions affecting the character of 
the delivered obligation. 
to the existence and vitality of the con- 
tract. The other, conceding its exis- 
tence and vitality, would annex a parol 
condition thereto, varying its contract 
essence. Here the defendant admits 
the delivery of the note and that it was 
so delivered for value. It is immaterial 


under the circumstances whether that 
value went to him or to the Arkell Com- 
pany. When the note was so delivered 
for value, it had upon it the defendant’s 
endorsement, given for the accommoda- 
tion of the Arkell Company. He even 
admits that that accommodation indorse- 
ment imported a qualified liability. The 
case is thus clearly reduced to an at- 
tempt by parol to vary and minimize the 
contract obligation. It is clear that it 
must fail. There is no merit whatever 
in either of the alleged counter- claims 
and no point is made with regard tothem 
which calls for special consideration, 

The judgment and order appealed 
from should therefore be affirmed with 
costs. 

Alliconcur, 


The one goes 
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BANKING LAW. 


TAs department embraces all the newly decided cases of importance to bankers, bauk counsel and bank di- 
rectors. The experiences they discloseare likewise worthy thecarefulattention and study of the merchart 


the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. ? 


TRUST DEPOSIT BY AGENT. 
DEPOSIT OF TRUST FUND BY AGENT TO HIS INDIVIDUAL CREDIT—PAYMENT OF 
CHECKS DRAWN ON DEPOSIT—BANK’S RIGHT TO APPLY BALANCE 
OF ACCOUNT UPON AGENT'S INDIVIDUAL DEBT TO IT. 


First National Bank of Sharon, Pa. v. Valley State Bank of Hutchinson etal. Sup. Ct. of Kansas, June ro, 1899. 


1. When an agent, rightfully in possession of his principal’s money, deposits it in a bank of 
which he is president to his own credit and as a part of his general deposit account, and tells the 
cashier the name of the person to whom it belongs, and instructs him to remit it to the owner, but 
the remittance is not made, and the agent in a short time checks against the general balance of 
the account, inclusive of the deposit in question, reducing it far below the amount of such deposit, 
the bank has the right to presume that the agent knows the remittance has not been made and has 
revoked the order to make it, and that the checking out of the deposit by the agent is within the 
authorized terms of his agency; and in such case the bank will not be charged with notice of a 
trust in favor of the owner of the money to the extent of the deposit made by the agent. 

2. Nor does the trust in favor of the owner of the money arise if subsequently, and at a time 
when the agent’s general deposit is below the amount of his principal’s money deposited by him, 
he discovers that the remittance has not been made, and therefore directs that the balance to his 
credit be applied upon his debt due his principal, if he is also at the same time indebted to the 
bank, and it chooses to assert its lien upon his funds for its protection; but the bank may refuse to 
do as directed, and instead thereof may apply the balance of his account to the payment of a debt 


which the agent in his individual liability owes to it. 
Doster, C. J., dissenting. (Syllabus by the Court.) 


Error Reno 


from. district court, 
county; M. P. Simpson, Judge. 

Action by the First National Bank of 
Sharon, Pa., against the Valley State 
Bank of Hutchinson and others. Judg- 
ment for defendants, and plaintiff brings 
error, Affirmed. 

The Court: This was an action 
brought by the plaintiff in error to re- 
cover money as a trust fund belonging 
to it, which had been deposited in a 
bank by another in his name, 

October 25, 1895, one C. B. Evans 
executed to one W. E. Hutchinson a 
promissory note for $4,500 and secured 
it by a mortgage on 250 head of cattle. 
Hutchinson immediately transferred this 
note and mortgage to one M. B. Abell, 
of Kansas City, Mo., who in turn imme- 
diately transferred them to the plaintiff 
inerror. Immediately afteror possibly 
before this last transfer, Hutchinson, as 
the agent of Abell, shipped the cattle to 


Kansas City, and sold them for $5,540. 
This sum was sent through the medium 
of a Bank in Kansas City to one of the 
defendants in error, the Valley State 
Bank, and placed to the credit of Hutch- 
inson in a general deposit account kept 
by him. Hutchinson at that time was 
president of this bank. November 1, 
1895, Hutchinson informed one Wilfley, 
the cashier of the Valley State Bank, 
that the deposit to his credit of the $5 ,- 
540 was the proceeds of the sale of the 
cattle mortgaged by Evans to him tose- 
cure the note of $4,500, and which he had 
transferred to Abell, and that he desired 
his account debited with $4,500, and the 
amount remitted to Abell in payment of 
the note. Wilfley replied that he would 
do as desired, and Hutchinson supposed 
that he had done so. However, he did 
not do so, which fact Hutchinson dis- 
covered about January 3, 1896. Inter- 
mediate the giving of the direction to 
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the cashier and the discovery that it 
had not been complied with, Hutchin- 
son made additional deposits of his own 
funds to the credit of his own general 
account, and drew checks upon it. Often 
the credit side of his account, including 
the before-mentioned deposit of $5,540, 
was less than the $4,500 he had directed 
to be remitted, running at one time as 
low as about $500; so that Hutchinson 
must have known that the remittance 
was not made to Abell, or else must 
have known that he was largely over- 
drawing his account. When Hutchin- 
son discovered that the Abell note had 
not been paid,he had to his credit at the 
bank $3,800. He borrowed $700 more 
from the bank, giving his note therefor, 
and directed that the $3,800 to hiscred- 
it and the amount borrowed be remitted 
to Abell in payment of the $4,500 note, 
of which he still supposed Abell to be 
the owner. 
Welsh, objected to the use of these 
funds for the payment of the Abell note 
because Hutchinson was, and for several 
months had been, indebted to the bank 
in the amount of another note for $4,500 
also given to him by the before men- 
tioned Evans, which note Hutchinson 
had sold and indorsed, and which upon 
its maturity the bank had paid for him 
as indorser, and which it still held 
against him as an obligation to it. Ac- 
cording to the desire of Welsh, the 
money was not remitted in payment of 
the Abell note, but was used to dis- 
charge Hutchinson’s indebtedness due 
to the bank on the other note; that is, 
Hutchinson’s deposit account of $3,800, 
increased by the $700 loan, was debited 
with the amount of his note. It is not 
clear whether Hutchinson finally assent- 
ed to this arrangement, As to all other 
facts above stated there is nosubstantial 
dispute. The Valley State Bank went 


The assistant cashier, one. 
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out of business, and turned its assets 
over to the Bank of Hutchinson, which 
bank became insolvent and is in the 
hands of John M. Kinkel,. as receiver. 
Without going into a detailed explana- 
tion, it is sufficient to say that, under 
the circumstances shown in evidence, 
if the Valley State Bank was liable to 
the plaintiff in error, the First National 
Bank of Sharon, Pa., the Bank of Hut- 
chinson, and Kinkel, as its receiver, are 
likewise liable. The district court held 
in favor of the defendants, and the 
plaintiff prosecutes error to this court. 

Counsel for plaintiff in error vehe- 
mently assert that the deposit of $5,540, 
the proceeds of the sale ot the mortgaged 
cattle, was charged with a trust to the 
extent of the note of $4,500, which had 
been transferred to Abell and to the 
plaintiff in error, and that the Valley 
State Bank was charged with notice of 
such trust when informed by Hutchinson 
ot the source from which the deposit of 
cattle money was derived, and was di- 
rected to remit the necessary amount in 
payment of the note. 

It is without doubt true that an agent 
cannot make the funds in his hands be- 
longing to his principal, his own funds 
by depositing them to his own credit in 
a bank. He cannot, as to the bank, 
make them his own funds if the bank 
has notice of the real ownership, pro- 
vided the bank still has them, or their 
representative, on hand so they can be 
followed and reclaimed by the real own- 
er. The difficulty, however, in such a 
case as this is to determine the extent of 
the agent’s authority over the fund, after 
he has deposited it to his credit, when 
no notice of ownership other than what 
the agent himself imparts is given to the 
bank. Does the agent depositing his 
principal’s fund in his own name part, 
as against the bank, with all dominion 
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or authority over so much of his gen- 
eral account as is represented by the de- 
posit in question by merely stating to 
the bank that it belongs to another, and 
directing it to be paid to him? Can the 
agent by so doing impose a trust upon 
the bank, and require the bank to set 
apart, as it were, so much of the general 
fund as it is informed belongs to an- 
other, so that not even the agent and 
depositor, any more than a stranger, 
can exercise control over it? We think 
not. 

Upon this precise question, to which 
the contention of the parties becomes re- 
duced, we have not been favored by 
counsel on either side with any author- 
ities, or with any close reasoning, and 
with the amount of other labor necessar- 
ily devolving upon us we are unable our- 
selves to brief cases, as it were, or make 
much original research among the books, 
To the extent that we have been able to 


investigate we have found no cases in- 


volving the precise question. The fact 
that Hutchinson was in possession of the 
fund derived from the sale of the mort- 
gaged cattle, was sufficient evidence to 
the bank that he had the right, as 
agent, to control the fund,—was suffi- 
cient evidence that the principal had put 
him in the possession of such fund. As 
agent he could make payments to the 
principal in any recognized business 
way he chose, and so far as concerned 
the bank, could make it at any time and 
in such installment payments as he 
chose, If the bank had learned from 
any other source than Hutchinson him- 
self that the deposit was the proceeds of 
the sale of cattle mortgaged to Abell, or 
to the plaintiff in error, could it have 
raised a question with Hutchinson as 
to his control of the fund thus de- 
rived and thus deposited by him? 
Could it have refused to honor Hutch- 
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inson’s checks drawn against it or 
against the general balance inclusive of 
it, upon the ground that it was not 
Hutchinson’s money, but was somebody 
else’s, in whose interest it must keep 
and hold the deposit? We think not. It 
would have been bound to assume that 
Hutchinson’s rightful possession of the 
fund justified him in dealing with it as 
he did and in checking upon it as he 
chose. It would be bound to assume 
that an agreement existed between Hut- 
chinson and the owner of the fund which 
justified the former in keeping it in his 
own name and checking upon it as he 
did. It would be bound to assume that 
Hutchinson was dealing with the fund 
within the terms of an authorized 
agency. If this be true, it would make 
the case nowise different if the informa- 
tion as to the ownership of the fund and 
the source from which derived came 
from Hutchinson, instead of some one 
else or in some other way. If this be 
true, it could make no difference that 
Hutchinson gave the cashier, Wilfley, a 
direction to remit the entire amount to 
the owner. Until this was done the 
fund, so far as the bank and Hutchinson 
were concerned, did not pass beyond 
the control of the latter. Such an order 
to the cashier was not irrevocable. If 
revoked, the bank could assume that 
Hutchinson had changed his mind as to 
the time and manner of payment, and 
that he was still acting within the terms 
of his agency, or had received new di- 
rections from his principal. 

As stated before,no authorities directly 
in point have been cited to us; nor have 
we, in the cursory examination made, 
found any directly in point. A case 
which substantially involves the princi- 
ple, though differing somewhat from it 
in point of fact, is Munnerlyn v. Bank, 
88 Ga. 333. In that case it was ruled: 
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“When atrustee deposits money in a 
bank to his credit as agent, the bank is 
discharged by paying it back to the per- 
son who made the deposit, and, in the 
absence of notice or knowledge to the 
contrary, has the right to assume that 
he will appropriate the money to its 
proper uses and trusts.” There can be 
no substantial difference between a case 
where an agent makes a deposit of money 
as‘‘agent,” thus informing the bank that 
fund is not in reality his,and one in which 
the agent makes the deposit in his own 
name, but at the same time informs the 
bank that he is only the agent of another 
for it, In both cases the bank would 
have the right to assume that the agent 
in dealing with the fund was acting 
within the terms of his agency. Es- 
pecially was this true in the case of the 
Valley State Bank. It had the right to 


assume that, on account of Hutchin- 
son’s presidency of it and his presump- 


tive familiarity with its business, he 
knew the remittance had not been made, 
and, knowing it had not been made, 
had concluded to do otherwise with the 
fund in question. 

The cases of National Bank v. Insur- 
ance Co., 104 U. S. 54, and Van Alen v. 
Bank, 42 N. Y.1, cited by counsel for 
plaintiff in error, are not cases where 
the agent had checked out the amount 
of the deposit as Hutchinson had done; 
but they were cases in which the fund 
still existed in the agent’s name, and in 
both instances the question reduced to 
the ultimate was whether the fact of its 
being the fund of another than the agent 
could be shown by the equitable owner. 
This is not our question. The conclu- 
sion being that a trust did not attach 
to Hutchinson’s general deposit in favor 
of Abell or other assignee of the mort- 
gage, it follows that none subsequently 
attached by the new direction given on 
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the 3d of January to remit the balance 
of $3,800 of deposit to Abellin payment 
upon the mortgage note. That was 
nothing more than a direction by Hut- 
chinson to use his money to pay his 
debt. At that time the bank was de- 
manding from Hutchinson repayment of 
the money it had advanced to him with 
which to discharge the other note. Upon 
any funds shown by the books to belong 
to Hutchinson, and concerning which it 
had no other knowledge, it had a bank- 
er’s lien which it could enforce against 
him and as against any of his general 
creditors. 1 Morse, Banks, 324 et seq. 
It did enforce that lien by debiting Hut- 
chinson’s account with a proportionate 
amount of the indebtedness due to it. 
Besides, as before stated, itis not clear 
that Hutchinson did not assent to the 
action of the bank. The court specially 
found upon that subject as follows: 
‘‘The evidence does not show, by a pre- 
ponderance thereof, that there was an 
agreement upon the part of the Valley 
State Bank, by any of its officers, with 
W. E. Hutchinson, that the $700 loaned 
to Hutchinson, mentioned in the preced- 
ing finding, and the balance of $3,800 
credit on Hutchinson’s general account 
with the bank, should be used by the 
bank or its officers in payment of the 
note in suit, and no part of said sums 
were at any time set apart for the pur- 
pose of paying the note in suit.” 

The general finding having been 
against the plaintiff in error, we are 
bound to assume that as finally made it 
was against it upon that specific point. 
If Hutchinson borrowed the $700 for 
the purpose of applying it upon the 
Abell note, and the bank knew this in- 
tention when it made the loan to him, it 
would be bound to permit its application 
to the intended purpose. It would be 
held to have waived its lien upon the 
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fund thus loaned and to have agreed to 
Hutchinson’s use of it in the discharge 
of his other debt,—in fact, would be 
held to have made the loan to him for 
that purpose. The burden of proof as 
to the making of this agreement, or the 
occurrence of facts from which the 
agreement could be implied,rested upon 
the plaintiff. That burden, asthe court 
finds, was not discharged by a prepon- 
derance of the evidence. In the absence 
of an assent express or implied upon the 
part of the bank to allow the use of the 
money loaned fora specific purpose, it 
would, when passed to Hutchinson’s 
credit, become covered as his other 
funds were, by the lien of the bank. 
The judgment of the court below will be 
affirmed, 
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Jounston and Situ, JJ., concurring, 

Doster, C. J. (dissenting). I very 
much doubt the soundness of the prin- 
cipal conclusions reached in the fore- 
going opinion. In the lack of directly 
supporting authority, I dissent. I think 
that in some instances the doctrine of 
the impressibility of funds in the hands 
of banks and other custodians with 
trusts in favor of equitable claimants 
has been carried to an extreme length in 
this state, and took occasion to so re- 
mark in Insurance Co. v. Caldwell, 59 
Kan. 160; but the decision of this case 
seems to be subject to the opposite 
criticism. I think the information given 
to the cashier, Wilfley, by Hutchinson, 
charged the bank with knowledge of the 
trust character of the deposit made. 


COLLECTION: PRESENTMENT BY MAIL. 
COLLECTING BANK MUST NOT TRANSMIT DRAFT DIRECT TO PAYOR BANK—RULE 
NOT AFFECTED BY NOTICE TO DEPOSITOR LIMITING BANK'S LIABILITY— 
NOR BY ESTABLISHED USAGE OR CUSTOM, 


Minneapolis Sash & Door Co. v. Metropolitan Bank, Supreme Court of Minnesota, May 2, 1899. 


1. For the purposes of collecting a check or draft deposited or left for collection, a bank 
must employ a suitable subagent, if an agent be necessary. It must not transmit checks or drafts 
directly to the bank or party by whom payment is to be made. No party upon whom rests the 
obligation to pay upon presentation can be deemed a suitable agent, in contemplation of law, to 
enforce, on behalf of another, a claim against itself. 

2 This rule is not affected by notice to a depositor that the bank attempting a collection, 
limits its liability so that it acts as agent only for the depositor, and in forwarding items for col- 
lection is only bound to select agents who are responsible according to its judgment and means of 
knowledge, and assumes ao risk or responsibility on account of the omission, negligence or failure 
of such agents. 

3. Nor will an established usage and custom existing among banks to send checks or drafts 
payable by other banks, at distant points, to the drawee directly, and by mail, in case there is no 
other bank of good standing in the same town, excuse or justify such a course of procedure. In 
case of loss through the bad conduct of the drawee, the sender of the check or draft must bear it. 


Start, C, J., dissenting. 


Action by the Minneapolis Sash & 
Door Company against the Metropolitan 


Bank, Finding for Defendant, From 
an order refusing a new trial, plaintiff 
appeals. Reversed. 

Cotuins, J. Ona the admitted facts in 
this case, the only question necessarily 
to be determined, in our opinion, is 
whether defendant bank, doing business 
at Minneapolis, was negligent when it 
sent by mail, and for collection, the 


(Syllabus by the Court.) 


Norton check, directly to the bank at 
Mapleton, 117 miles distant, upon which 
bank the check was drawn; loss having 
resulted by reason of the adoption of 
this method of presenting the paper for 
payment, The defendant seeks to jus- 
tify its procedure upon the ground that 
it had restricted its liability to its depos- 
itors,when collecting checks and drafts, 
by means of the notice printed upon the 
depositors’ bank or pass books, of which 
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notice plaintiff's secretary had actual 
knowledge; and also because of a well- 
settled usage and custom then prevailing 
in banks; and, further, because the 
same result would have ensued had an- 
other correspondent been selected. 

1. Although the defendant had limited 
its liability sothat when receiving checks 
or drafts for collection, or on deposit, it 
acted as an agent only, and in forward- 
ing these items to other points, for col- 
lection, it was only bound to select 
agents who were responsible, according 
to its judgment and means of knowledge 
and assumed norisk or responsibility on 
account oftheir omission er neglect or 
failure, defendant was obliged to exer- 
cise reasonable care and diligence in 
adopting a method of presenting the 
check in question to its drawee for pay- 
ment, in selecting its agent. Now, can 


it be held that defendant exercised reas- 
onable care when it sent the check by 


mail tothe very party most interested 
against the payee and principal and 
thus to place such principal entirely 
in the hands of its adversary. Norton 
had ample funds on deposit when he 
drew the check, and also when the 
check reached the drawee, presumably 
on July 31st, at the opening of business 
hours. It was important that it should 
speedily be presented for payment, in 
order to fix his liability in case of non- 
payment. This was of the utmost im- 
portance to both payee and maker, in 
order that the interests of each might be 
protected. The interest of the drawee 
would naturally be to procrastinate ,and 
possibly this would be its inclination, 
It seems to be settled by all of the au- 
thorities that, ‘for the purposes of col 
lection, the collecting bank must employ 
a suitable subagent. It must not trans- 
mit its checks or bills directly to the 
bank or party by whom payment is to 
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be made, with request that remittances 
be made therefor. It is considered that 
no firm, bank, corporation, or individ- 
ual can be deemed a suitable agent, in 
contemplation of law, to enforce in be- 
half of another a ciaim against itself.” 
1 Daniel, Neg. Insts. 328a; 3 Am. & 
Eng. Enc. Law (2d Ed.) 809; Drovers’ 
Nat. Bank v. Anglo-American Packing 
& Provision Co., 117 Ill. 100; Bank v. 
Goodman, 10g Pa, St. 422; Wagner v. 
Crook, 167 Pa. St. 259; Bank v. Burns, 
1z Colo. 539; Anderson v. Rogers, 53 
Kan. 542; See note to this last case in 
27 Lawy. Rep. Ann. 248, in which the 
authorities are carefully considered. 

The truth of the remark as to the un- 
suitability of the drawee of a check as 
the agent selected to enforce its collec- 
tion, and what may be expected if the 
practice is upheld, is well illustrated by 
the facts now before us. As before 
stated, the check must, in due course of 
mail, have reached Mapleton on the 
morning of July 31st. Had it been in 
the hands of a properly designated third 
party, it would have been presented and 
paid that day, The proceeds would, if 
properly transmitted, have reached de- 
fendant on the morning of August Ist or 
2d. Even if the payment had then been 
made, as it finally was, in a check upon 
the Mankato Bank, and defendant had 
pursued the course it did as to collec- 
tion, no loss would have resulted. But 
instead of accounting for the Norton 
check, so that defendant would receive 
the proceeds as early as August 2d, the 
Mankato check was made out on Aug- 
ust 4th, and came to defendant’s hands 
the next day. With sufficient funds in its 
hands to meet the check, the Mapieton 
Bank postponed a remittance for three 
days, and then sent a check, which 
proved to be worthless when seasonably 
presented for payment. 
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2. We have stated the grounds upon 
which defendant attempts to justify. It 
did show that it was usual and custom- 
ary for banks to send checks and drafts 
payable by other banks at distant points, 
to the drawee direct, and by mail, pro- 
vided there was no other bank of good 
standing in the same town, while plain- 
tiff was allowed to prove that an express 
company, whose business it was to col- 
lect and trasmit money, had offices in 
both places. We fail to see what pos- 
sible effect upon a case of this kind the 
fact that the drawee is the only bank in 
good standing in the town can have 
upon the duty of a bank which under- 
takes a collection. Any reason for such 
a course is equally as sound where there 
are two or more banks in the town, as 
where there happens to be but one. 
While the syllabus of one of the cases 
cited in support of counsel's proposition, 
(Wheeled Scraper Co. v. Sadliek, 50 


Neb. 105), may justify him, the opinion 


does not. We cannot agree with coun- 
sel that the usage and custom here re- 
lied upon is a defense to the claim that 
defendant was negligent when forward- 
ing this check to the Mapleton Bank for 
presentation and payment. As a gen- 
eral rule, usage and custom will not jus- 
tify negligence. 

It may be admitted that such a course 
is frequently adopted, but it must be at 
the risk of the sender, who transmits the 
evidence of indebtedness upon which 
the right to demand payment depends, 
to the party who is to make the pay- 
ment. Such a usage and custom is op- 
posed to the policy of the law, unreason- 
able and invalid. It was so decided in 
Drovers’ Nat. Bank v. Anglo American 
Packing & Provision Co. and Bank v, 
Goodman, supra. Counsel for defend- 
ant has cited two cases from the English 
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Law Reports and three from the New 
York Court of Appeals, as authority 
upon this question, An examination of 
these cases will show that this exact 
question was not decided. See 27 Lawy. 
Rep. Ann, 248, note, supra. 

3. Counsel for defendant also urges 
that plaintiff ought not to recover, be- 
cause the result would have been the 
same had another correspondent been 
selected to present the check. This as- 
sumes that a third party would have 
waited until August 4th for payment, 
and then would have accepted a check 
upon the Mankato Bank as payment, 
which would have been transmitted to 
defendant August sth. Such an as- 
sumption reflects seriously upon the or- 
dinary methods of bank officers, and is 
without foundation. Primarily, the loss 
to plaintiff grew out of the fact that de- 
fendant negligently selected an unsuit- 
able party to present the check, the 
payee, to compel payment, or, in case of 
refusal, to protect its rights, as against 
Norton, by due protest and notice of 
non-payment. We need not discuss the 
further contention that payment of the 
Norton check could only be made in 
money. The order refusing a new trial 
is reversed, and, on the findings of fact, 
judgment must be ordered in plaintiff's 
favor in the court below, unless such 
court, in its discretion, grants a new 
trial. 

Start, C. J. I dissent. Under the 
undisputed evidence in this case, as to 
the universal custom of banks in collect- 
ing paper drawn upon a bank in good 
standing, which is the only bank at the 
place of its location, it cannot, in my 
opinion be held, as a matter of law, 
negligence for the collecting bank to 
send the paper to the drawee bank for 
collection, 
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PRIORITY BETWEEN CHECK AND ATTACHMENT. 


CHECK DRAWN FEBRUARY 8th—ATTACHMENT SERVED FEBRUARY 10th PRIOR TO PRE- 
SENTMENT OF CHECK—CHECK HAS PRIORITY, WHERE FUNDS INSUFFI- 


CIENT 


FOR 


BOTH. 


Winchester Bank v. Clark County National Bank, Court of Appeals of Kentucky, May 27, 1899. 


A check drawn before, though not presented until after,service of writ of attachment on the 
bank, has priority over the attachment, where the deposit is insufficient for both; and where a bank 
in such case gave preference to the attachment, refused payment of the check, and afterwards 
paid out the balance over the attachment upon later checks, itis held liable for the balance on de- 


posit after paying the first named check in full. 


White J. On Feb. to, 18)7 the appel- 
lant, Winchester Bank, sued out an at- 
tachment against I. C. Skinner,claiming 
$315.37 and had appellee (the Clark 
County National Bank) served as gar- 
nishee. At that time, appellee had on 
deposit $571 39 tothe credit of I. C. 
Skinner. On the same day the attach- 
ment was served,but afterwards,a check 
for $393.95, drawn February 8th, by 
I. C. Skinner, in favor of C. C. Skinner 
was presented by appellant (Winchester 
Bank) as the agent of C. C. Skinner; 
but there being but $356.02 on deposit 
after keeping back the $315.37 under the 
attachment, the C C. Skinner check 
was refused payment. 

After the execution of the order of at- 
tachment,the appellee paid out on checks 
‘of I. C. Skinner the balance above the 
amount of the attachment. TheC, C. 
Skinner check was returned as uncol- 
lectible and protested. 

In May 1897, the appellee filed its 
answer as garnishee, admitting that at 
the date of the attachment it had to the 
credit of I. C. Skinner the sum of $671.- 
39 and then held subject to the order of 
the court, $315.37. C.C. Skinner filed 
a petition asking to be made a party,and 
claimed the fund attached, alleging that 
the appellant sued out its order of at- 
tachment after it received his check for 
collection, and before it presented it for 
payment, and that his check was drawn 


February 8, 1897—two days before the 
attachment was sued out. 

Without answering or denying the al- 
legations of the petition of C, C, Skinner, 
appellant filed an amended petition, 
seeking to hold appellee liable for the 
difference between the deposit, $671.39, 
and the C. C. Skinner check of $393 95 
by reason of the facts, as alleged, that 
this sum was paid out with knowledge 
of the existence of the C. C. Skinner 
check,and after theservice of the attach- 
ment. To this amended petition the 
court sustained a demurrer,and directed 
appellee to pay to C. C. Skinnerthe sum 
of $315.37 attached. Appellant failing 
to plead further,its action as to appellee- 
garnishee was dismissed, and from that 
order it appeals. 

It appears from the amended petition 
that on the loth day of February appellee 
had on deposit $671.39 and received no- 
tice by the check to C.C Skinner of an 
appropriation of $393 95, and by the at- 
tachment, of a lien for $315.37. There 
were not enough of funds to pay these 
two liens, yet after that day appellee 
paid on other checks drawn by I. C. 
Skinner subsequent in date to the one 
for $393.35, as well as the date of the 
attachment, the sum of $356.02. 

Taking this statement to be true, as it 
must on demurrer, we are of opinion 
that the appellee garnishee is liable for 
the balance on deposit, after paying the 





LEGAL DECISIONS. 


check for $393.95 in full. It is clear 
that this check drawn on the 8th wasan 
appropriation of any funds on hand at 
its presentation that remained to the 


credit of I. C. Skinner, and this regard- 
less of the attachment lien of appellant. 
Appellee could have paid the $393 95 
check in full on presentation on the toth, 
or if it deemed this course unsafe, it 
could have refused to pay to any person 
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the $671.39 until the equitable liens were 
settled. In utter disregard of the $393.- 
95 check, which appellee refused to pay 
because of the attachnient, it paid out 
the balance on deposit, saving only the 
amount fixed by the attachment. The 
demurrer to the amended petition should 
have been overruled. For this error the 
judgment is reversed, and cause remand- 
ed for proceedings consistent herewith. 


BANKS AS BORROWERS. 


Latest decision on this subject by the Supreme Court of the United States: Auten v. U.S, Nat. Bank of New 
ork, April 24, 1899. 


The First National Bank of Little 
Rock rediscounted, through its officers, 
alarge amount of paper with the United 
States National Bank of New York. 
The receiver of the Little Rock bank 
disclaimed liability of that bank upon 
the paper, contending the transfers to 
the New York bank were personal trans- 
actions of its officers, without authority 
to bind the bank. The argument was 
that the facts detailed constituted bor- 
rowing money,which is out of the usual 
course of banking business; and one 
who loans must, at his peril,see that the 
officer or agent who offers to borrow for 
a bank has special authority to do so. 
Bank v. Armstrong,152 U. S. 346,which 
in effect held that borrowing was no 
part of the business of banking and to 
bind a bank for a loan,special authority 
to the officer obtaining it must be shown, 
was relied on. 

The Supreme Court of the United 
States holds in limitation (we might al- 
most say in reversal) of its former de- 
cision, as follows: 

Banking in much,if not in the greater 
part, of its practice, is in strict sense 
borrowing, and the court may well hesi- 
tate to condemn it as illegitimate, or re. 
gard it as out of the course of regular 
business, and hence suspicious and 


questionable. In the various trans- 
actions of banks, the relations created 
are those of debtor and creditor, the 
bank being as often the one as the other, 
The very first banking in England was 
pure borrowing. 

The question presented is what is the 
relation of a bank, and what power its 
officers may be considered as having, in 
its transactions with other banks; or, 
the question may be even narrower, not 
one of power, but one of evidence, 

In solving this question, the views 
above expressed are pertinent, They 
show the basis of credit upon which 
banks rest, and the necessity of having 
power to support it; maybe to extend 
it. Borrowing is borrowing, no matter 
from whom, Discounting bills and 
notes may require rediscounting them; 
buying bills and notes may require sell- 
ing them again. Money may not be 
equally distributed. It is a bank’s func- 
tion to correct the inequality. The 
very object of banking is toaid the 
operation of the laws of commerce by 
serving as a channel for carrying money 
from place to place, as the rise and fall 
of supply and demand require, and it 
may be done by rediscounting the bank’s 
paper or by some other form of borrow- 


ing. 
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A power so useful cannot be said to 
be illegitimate, and declared as a mat- 
ter of law to be out of the usual course 
of business, and to charge everybody 
connected with it with knowledge that 
it may be in excess of authority, It 
would seem, if doubtful at all, more like 
a question of fact, to be resolved in the 
particular case by the usage of the par- 
ties or the usage of communities. 

“Tt is claimed, however, that Bank v. 
Armstrong, 152 U. S. 346, establishes 
the contrary,and decides the proposition 
contended for by the plaintiff in error 
(receiver of Little Rock bank). We do 
not think it does, Some of its language 
may seem to do so, but it was used in 
suggestion of a question which might 
be raised on the facts of the case, with- 
out intending to authoritatively decide 
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it. The facts of that case are different 
from the facts of the pending one, and 
in response to its citation, we might rest 
on the difference. But plaintiff in error 
urges the case so earnestly and confi- 
dently that we have considered it better 
to answer the argument on which it is 
asserted to be based, and remove mis- 
apprehension of the extent of the de- 
cision.” 

It is further held that neither the form 
of the notes, nor the order of the in- 
dorsements,charged the New York bank 
with inquiry of the Little Rock bank 


officer’s authority, or with knowledge of 
his use of them for his personal benefit, 
under the circumstances of the case, but 
it was justified in assuming that they 
were the property of the Little Rock 
bank, and entitled to hold the bark for 
their payment at maturity. 


TITLE TO REMITTANCES IN THE MAIL: 


McDonald v. Chemical National Bank, U, S. Supreme Court, May 22, 1899. 


In this case, where a national bank 
has, for several years, kept an account 
with a bank in another city, drawing 
against it daily,and constantly remitting 
to the other bank through the mails, 
checks of third parties, for collection and 
credit to its account, it is held there is 
an implied general agreement and un- 
derstanding that such remittances are 
in the nature of payments on account, 
and their deposit in the mail is a deliv- 
ery to the correspondent, whose property 
therein is not destroyed or impaired by 
the suspension of the remitting bank or 
the appointment of a receiver, before the 
actual receipt of such remittances by 
the correspondent; and this conclusion 
is not affected by the fact that in case 
the remittances should be destroyed in 
transmission, or prove uncollectible, the 
loss would fall upon the remitting bank. 


Further held that so long as the re- 
mitting national bank is carrying on its 
business as usual, has not committed an 
act of insolvency,and it does not appear 
that a present suspension of business is 
contemplated by its officers, though it 
is actually insolvent to their knowledge, 
such remittance payments are not made 
in contemplation of insolvency, or with 
a view to prefer the correspondent as 
a creditor within the meaning of 
Rev. St. $5242, making such payments 
void. 

Further held that the fact that the 
correspondent of a national bank refuses 
to pay the latter’s overdrawn check, does 
not constitute an act of insolvency on 
the part of the drawing bank, so as to 
make subsequent transfers of property 
or payments made by it, void, as prefer- 
ences, under Rev. St. $5242. 
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LIABILITY OF ACCOMMODATION INDORSERS UNDER NEGOTIABLE 
INSTRUMENTS LAW. 


Citizens Nat. Bank of Yonkers v. Lilienthal, N. Y. Supreme Court, Appellate Division, Second Departments 
April 18, 1899. 


Action by the bank against the de- 
fendant as indorser upon a promissory 
note. It was established upon the trial 
that defendant was an accommodation 
indorser of the note, and her defense 
was that plaintiff was nota bona fide 
holder, because it did not at the time of 
receiving the same,or at any time there- 
after, surrender any value or part with 
any consideration therefor. It appeared 
that the note in suit was given in renewal 
of a note executed by one Morrell, and 
payable to the order of himself ,and that 
the plaintiff surrendered all of its right 
in the Morrell note, and received the 
note indorsed by the defendant in place 
thereof. Held: This constituted the 


LIABILITY OF BANK DIRECTORS; 


plaintiff a holder for value, within the 
negotiable instruments law (Laws 1897, 
c, 612). Byvirtue of section 51 of this 
law, value is defined to consist in any 
consideration sufficient to support a 
simple contract, and an antecedent or 
pre-existing debt is such value. By 
section 55 an accommodation indorser is 
liable upon a note to the holder for 
value, although the character of the in- 
dorsement be known to the _ holder. 
Under the facts of this case, as found by 
the court, liability attached, under well- 
settled principles of law, long established, 
Mayer v. Heidelbach, 123 N. Y. 332. 
Bank v. Penfield, 69 N. Y. 502. Judg- 
ment for plaintiff, affirmed. 


UTAH. 


Warren v. Robison, Supreme Court of Utah, April 26, 1899. 


In an action instituted by stockholders 
against defendants for an accounting 
and for damages alleged to have been 
occasioned by reason of negligence in 
the management of the bank by them, 
as its directors and officers, it is held; 

1. A board of directors of a banking 
corporation is elected primarily for the 
management of the corporate affairs; 
and when the board delegates its auth- 
ority to the executive officers, and 
through their carelessness and misman- 
agement disaster and loss to the stock- 
holders and creditors ensue, the individ- 
ual members of the board cannot escape 
liability by showing that they did not 
know of the unfortunate transactions 
and were ignorant of the business of the 
corporation, 


2. Directors of a banking corporation 
are bound to use ordinary care and pru- 


dence,and to exercise over the affairs of 
the bank such supervision and vigilance 
as a discreet person would exercise over 
his own affairs, 

3. A showing that certain directors of 
a defunct banking institution were care- 
less and negligent in the performance of 
their duties as such directors, that they 
exercised no supervision over the conduct 
of its affairs, but turned everything over 
to the executive officers, and allowed 
loans to be made to the officers of the 
bank and to others, practically without 
security, and that these loans resulted 
in wrecking the bank, in an action on 


behalf of stockholders and creditors for 
an accounting and for damages, is a 
sufficient showing to establish a prima 
facie case against such directors, and a 
nonsuit as to them was improperly 
granted. 
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APPLICATION OF DEPOSITS. 


Hodgin v. Peoples’ Nat. Bank, Supreme Court of North Carolina, April 25, 1899. 


The following important propositions 
are announced by the Supreme Court of 
North Carolina. 

1. A bank has the right to apply the 
debt due by it for deposits to any in- 
debtedness by the depositor,in the same 
right, to the bank, provided such in- 
debtedness to the bank has matured. 

2. Even if the indebtedness to the 
bank has not matured, if the depositor 
becomes insolvent, the bank, by virtue 
of the right of equitable set-off, may 
apply the deposits with it of such debtor 
to his indebtedness. 

3. Where, after the death of one of a 
firm of depositors, the surviving partner 
continued making deposits in behalf of 
the firm. Held, on the insolvency of 
the firm,the bank had the right to apply 


the deposit made by the surviving part- 
ner in behalf of the firm to the indebt- 
edness of the firm to it,;whether matured 
or not, so long as the surviving partner 
did not make the deposit a special de- 
posit, nor make an agreement with the 
bank that the deposit should not be so 
applied. 

4. But a bank has noright to apply 
deposits made on behalf of a firm,whether 
made during its existence or by a sur- 
viving partner, to the indebtedness held 
by it against one of the partners; and it 
makes no difference that this is the note 
of one partner, indorsed by the other. 
Being an individual indebtedness, part- 
nership deposits cannot be applied to it. 

5. Individual deposits cannot be ap- 
plied to a firm debt to a bank. 


WAIVER OF PROTEST. 


Valley Nat. Bank of Lebanon v, Urich, Supreme Court of Pennsylvania, May 22, 1899. 


Action by the bank against the indorser 
of promissory notes. 

Held: 1. A waiver of protest before 
maturity of a note, isa waiver of all 
steps leading to it, including demand 
and notice of non-payment. 

2. Where an indorser of notes has in- 
structed the bank at which he discounts 


them not to protest them, it does not 
lose the right to collect of him notes not 
protested, because it has occasionally 
protested notes when he delayed in pro- 
viding for the renewal thereof, there be- 
ing no breach of a contract founded on 
aconsideration,its agreement not to pro- 
test being the mere granting of a favor. 


BANK CASHIER AND BONDSMEN. 


McIlroy Banking Co. v. Dickson, Supreme Court of Arkansas, April 8, 1899 


1, Under Sand & H. Dig., § 1332,pro- 
viding that bank officers shall hold their 
office until others shal! be chosen in their 
stead, the term of office of a cashier 
elected for a year ends at the end of the 
year, if at such time he is chosen by the 
directors to succeed himself, so that his 
bondsmen for the first year are not liable 


for defalcations in the second. 

2. A bank cashier obtaining money to 
build a residence by checks drawn on 
the bank by his wife, with the knowledge 
of the other officials, is not guilty of a 
misuse of trust funds, but simply obtains 
aloan from the bank in the usual 
way. 
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WAIVER BY 


INDORSER. 


Amor v, Stoeckele, Supreme Court of Minnesota, May s, 1899. 


1. A promise to pay a note after ma- 
turity by an indorser,or a part payment 
thereon by him, with full knowledge of 
the laches of the holder in respect to 
demand and notice of non-payment, 
constitutes a waiver of such laches, 


2. Where it appears that no demand 
of payment was in fact made, the bur- 
den is on the plaintiff to show that the 
indorser had knowledge of the laches 
when he made the promise of pay- 
ment, 


DILIGENT PRESENTMENT OF CHECK, 


Greely v. Cascade County, Supreme Court of Montana, May 2g, 1899. 


The rule which as between the drawer 
and payee of a check, places the loss 
upon the latter where he fails to present 
it with due diligence and holds it until 


DIVIDENDS FROM 


The receiver of a national bank can- 
not recover a dividend paid not at all 
out of profits, but entirely out of the 
capital, when the stockholder receiving 


DEMAND NOTES 


the failure of the bank,applies to checks 
drawn by acounty treasurer to pay a 
warrant issued on a claim against the 
county. 


CAPITAL, 


such dividend acted in good faith, be- 
lieving the same to be paid out of profits, 
and when the bank at the time such 
dividend was declared and paid was not 
insolvent, 


IN KENTUCKY, 


Cooke v. Clarke’s Committee, Court of Appeals of Kentucky, May 27, 1899. 


It has long been the rule in Kentucky 
that a note payable on demand bears in- 
terest only from demand, Demand is 
not a condition precedent that must be 
made before an action may be instituted, 


but is necessary before the note will 
draw interest. Hence, in an action on 
a note where no demand was alleged, 
held that the note bears interest only 
from the date of the filing of the petition, 


POWERS OF NATIONAL’ BANKS, 


First National Bank of Concord, N. H. v. Hawkins, Supreme Court of the United States, May 1s, 1899, 


1. A national bank has no power to pur- 
chase, as an investment, with its surplus 
funds, and to hold as such, shares of 
stock in another national bank, 

2. A national bank which, as a matter 
of fact, made such a purchase, and held 


as an investment, shares of stock in 
another national bank, on which it re- 
ceived dividends, is not estopped to deny 
its liability, as an apparent stockholder, 
for an assessment on such stock ordered 
by the comptroller of the currency, 


LOAN TO DIRECTOR OF SAVINGS BANK, 


Brittan v. Oakland Bank of Savings, Supreme court of California, April 14, 1899. 


1. A violation of Civil Code Cal. § 
578 prohibiting directors and officers of 
savings and loan corporations from bor- 
rowing therefrom, and declaring that 
their offices shall immediately become 
vacant therefor, can only be availed of 


at the instance of the sovereign power, 

2. A prohibited loan by a savings 
bank toa director is not invalid, and 
may be recovered, and a pledge secur- 
ing the same held until the loan is 
paid. 
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WAR REVENUE OFFICIAL DECISIONS. 


Recent decisions of G. W. Wilson, Commissioner of Internal Revenue, Washington, D. C., which have 
special relation to the banking business, 


TRANSFER OF STOCK, 


When acertificate of stock is presented for transfer 
and the power of attorney on the back thereof is 
dated prior to July 1, 1898, although the name of the 
transferee is not filled in untilafter that date, both 
the power of attorney and the certificate are required 
to be stamped. 


TREASURY DEPARTMENT, 
Office of the 
ComMISSIONER OF INTERNAL REVENUE, 
WasuHINGTON,D.C., JUNE 14, 1899. 

Sir: This office is in receipt of a letter 
under date of June 6, 1899 from A, J. 
Miller, secretary of the Equitable Secu- 
rities Company, 58 Pine street, New 
York, N. Y., who submits the following 
question for a ruling: 

Whereacertificate of stock is presented 
for transfer and the power of attorney 
on the back of the certificate is dated 
prior to the Ist day of July,1898,although 
the name of the party to whom the stock 
is to be transferred is not filled in until 
after the 1st day of July, 1898, does the 
power of attorney require a revenue 
stamp, and also should the certificate be 
stamped? 

You will please advise Mr. Miller that 
in the opinion of this office the transfer 
of the stock referred to was not com- 
pleted prior to the rst of July, 1898. 
The stock had been purchased and the 
certificate had been indorsed in blank 
and delivered before the 1st of July, 
1898, and the stock had not been trans- 
ferred upon the corporatebooks. After 
the 1st of July, upon request of the 
holder of the certificate to enter the 
transfer on the books of the company, 
the certificate is surrendered and the 
blank power of attorney on the back of 
the certificate filled in, and thereupon 
the stock is transferred upon the books 


of the company to the purchaser. This 
office holds that,under the circumstances 
hereinbefore described, the certificate 
when surrendered for transfer after July 
I, 1898, should be stamped at the rate 
of 2 cents per $100 or fraction thereof of 
par value, and the power of attorney on 
the back of the certificate requires a 25- 
cent stamp. 
Respectfully yours, 

Robt, Williams, Jr., Acting Commis- 
sioner, 

Mr, C. H. Treat, Collector Second 
District, New York, N. Y. 


RETURNS OF BANKS, 


Explanation of revised Form No. 457, with reference 
to the clause relating to undivided profits. 


Office of Com’r, etc. June 20, 1899. 

Sir: I have received your letter of the 
13th instant and accompanying brief, 
submitting, in behalf of your clients, 
objections to the newly revised Form 
No. 457 for return by banks of the 
amount of their capital, etc., on which 
the special tax required to be paid by 
them is to be reckoned. 

You object to the language of this 
form requiring the bank official rendering 
the return of the amount of capital and 
surplus to make oath further that ‘‘no 
other funds belonging to this bank have 
been set apart either by law or the action 
of the bank authorities and used in car- 
rying on the general business of the 
bank,” 

You also object to the requirement in 
this form of a statement of the amount 
of “undivided profits excluded from 
above as not subject to tax.” 

Referring to the opinion of the Attor- 
ney-General, on authority of which the 
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Form 457 has been revised, you say: 


An examination of that opinion will 
clearly show that the language of the 
writer ‘“‘set apart either by law or the 
action of the bank authorities and used 
in carrying on the general business of 
the bank” is employed by him not with 
reference to national banks, but in his 
discussion of the proper course to pursue 
in respect to ‘‘State and other banks.” 

To this my reply is that,in view of the 
provisions of the law imposing special 
tax on banks, there can be no course 
pursued in respect to State and other 
banks that must not also be pursued 
with reference to national banks. So 
far as this question of special tax is con- 
cerned,national banks are on the precise 
footing of private banks and other banks 
existing under State laws, and return on 
the same form must be made by each 
and all of these banks. 

The Attorney General in his opinion, 
with reference to the method of ascer 
taining the amount of special tax required 
to be paid by a bank, gives the following 
illustration: 

A national bank with a capital stock 
of $2c0,000 is required by law to set 
apart from its net profits, and to main- 
tain, a surplus of $40,000. The lowest 
estimate for taxation under the war. 
revenue act upon such bank would 
be upon $240,000. But if this bank, by 
the action of its directors, should set 
apart $100,000 more of the bank’s funds 
to be used as a part of its banking cap- 
ital,this latter amount would have to be 
added tothe amount fortaxation. The 
same principle would apply to State and 
other banks, etc. 

This construction of the law has been 
adopted by this office as the correct in- 
terpretation of the statute, and Form 
457 has been prepared in accordance 
therewith, It is obligatory upon all 
banks to make this sworn return and to 
accept this construction of the statute as 
conclusive until hereafter in some suit 
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brought a judicial interpretation shall 
have been given contrary to this and 
affirmed by the Supreme Court. 

You say that— 

The undivided profits of a national 
bank are * * * the proceeds of the 
earnings of the bank over and above all 
demands to be made upon such proceeds, 
There is no ‘‘setting apart” of undivided 
profits other than such as is added to 
the surplus by vote of the directors. Of 
course, all the available assets of the bank 
are used in carrying on its general bus- 
iness, * * * Besides,these undivided 
profits can not by any possibility enter 
into the computation unless they are 
used or employed as capital or surplus. 
They can not be used as capital or sur- 
plus unless set apart as such by vote of 
the directors. 

All that it is necessary to say in reply 
to this is that no part of the undivided 
profits of any bank (whether national 
bank or private bank) is to be included 
in the amount of capital and surplus on 
which the special tax to be paid is to be 
reckoned, except such as have by vote 
of the board of directors been authorized 
to be set apart and used by the bank 
officers in the general business of bank- 
ing. And the meaning of the language 
in the form, namely, “no other funds 
belonging to this bank have been set 
apart either by law or the action of the 
bank authorities and used in carrying 
on the general business of the bank,” is 
that there has been no vote by the board 
of directors of the bank authorizing the 
undivided profits,or any portion of them, 
to be made use of in the business of 
banking. 

The Attorney-General, in his opinion, 
says: 


The undivided profits of a bank signify 
the amount of money on hand out of 
which dividends may be declared, and 
such profits may be in the bank to-day 
and, by action of the directors,distributed 
among the stockholders to-morrow,and 
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thus cease to be within the control of the 
bank at all. It certainly could not have 
been the purpose of Congress to levy an 
annual tax upon funds of this character. 


The undivided profits thus described 
are not ‘‘set apart” by formal action of 
the board of directors for use in the 
banking business; and, therefore, even 
though thus used from day to day,until 
distributed among the stockholders in 
the shape of dividends, they are not re- 
quired to be included with the funds 
upon which the special tax is to be 
reckoned, 

With this explanation, your suggestion 
that the bank officers may regard the 
‘‘phraseology of the form” as “vague 
and misleading” is not well founded; 


and as to your objection that “even if. 


the undivided profits either wholly or in 
part are set apart and used to carry on 
the general business of the bank, they 
can not legally be made to enter into the 
computation of the sum necessary to 
determine what the capital and surplus 
of the bank may be,”’ it is entirely with- 
out support in view of the construction 
given tothe law by the Attorney-General, 
if there has been formal action by the 
board of directors of the bank by which 
these undivided profits, or a part of them, 
are ‘‘set apart” for such use. 

You object also to the language of the 
form as to ‘‘undivided profits excluded 
from above as not subject to tax” on the 
ground that there is no authority of law 
for demanding ‘‘a return from national 
banks of the amount of their undivided 
profits not subject to tax.” 

Even if this:‘be true, the mere state- 
ment, in the return, of such undivided 
profits, for the fuller information of this 
office, ought not to be objected to by 
any bank officials who have no special 
reasons for withholding this information 
from the Internal Revenue Bureau. 
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Such a statement cannot subject them 
to any increase of special tax liability; 
and as itis the practice of banks from 
time to time to make public statements 
as to their surplus and undivided profits, 
it does not seem that any great addi- 
tional labor is required in order to make 
such a statement to this office in return 
Form No. 457. 

But while this point is immaterial, you 
may inform your clients and others rep- 
resenting banks, that there will be no 
change made in the revised form so far 
as it relates to the statement under oath 
(after statement of capital and surplus) 
that ‘“‘no other funds belonging to this 
bank have been set apart either by law 
or the action of the bank authorities and 
used in carrying on the general business 
of the bank.” This statement, under 
oath, is essential under the construction 
given by this office to the law. 

Respectfully yours, 
G. W. Wilson, Commissioner. 

Mr, Frank W. Hackett, Washington, 
D.C. 


TAXES ON TRANSFERS OF SHARES OF STOCK, 

All transfers taxable, but if transfer is made pursuant 
toasale, where the memorandum of sale has been 
duly stamped, noextratax accrues.—All transfers 
of stock in pursuance of gifts,bequests, successions, 
or conveyances by trustees, taxable. 


Office of Comm’r., etc. June 27, 1899. 

Sir: In reply to your letter of the 14th 
instant, relative to the stamp tax on 
transfers of shares of stock, I have to 
advise you that this office holds that the 
law imposes a tax (1) on every sale of 
stock, (2) on every agreement to sell 
steck,and (3) on every transfer of stock, 
But when the agreement to sell results 
in a sale, or when a sale results in a 
transfer, there is no double tax, because 
the stamped memorandum of sale or 
agreement to sell secures the transfer 
without stamping the certificate of shares 
to be transferred. 
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When a transfer of stock is not the 
result of a sale or an agreement to sell, 
the certificate of shares must be stamped 
according to its par value in order to 
effect the transfer on the books of the 
corporation. Such transfers are gener- 
ally in pursuance of gifts, bequests, suc- 
cessions, or conveyances by trustees to 
cestui que trusts, 

There is no other feasible rule than to 
consider the person in whose name the 
stock stands as the owner of the legal 
title, and any transfer to another name 
as a transfer taxable under the law. 

In the case you mention where stock 
stands in the name of A, but really be- 
longs to B, with whose money it was 
bought,no relief can be afforded, because 
if persons choose to put themselves in 
such a position they must take the legal 
consequences. Asa matter of adminis- 
tration,it would obviously be impossible 
for the revenue officers in such cases to 
constitute themselves a chancery court 
and take testimony as to secret trusts. 

Respectfully yours, 
Robt. Williams, Jr., 
Acting Commissioner. 

Mr. John P. R. Sherman, Boston, 

Mass, 


CHECKS, 

Banks must not affix stampsto unstamped checks pre- 
sented, and must return to drawer any unstamped 
check presented for payment. Contrary instruction 
contained in Treasury decision 19606 revoked, 


Office of Com’r. etc., July 14, 1899. 


Sir: This office is in receipt of your 
letter of July 6, 1899, stating that it has 
come to your knowledge that certain 
banks are encouraging a practice of al- 
lowing their customers to give checks 
without stamping same, and when the 
checks are brought to the bank, the bank 


stamps them. As the check is delivered 
to the payee before it reaches the bank, 
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in your opinion, such a practice is illegil 
and a violation of the revenue law; also, 
you state that many of the checks never 
reach the bank upon which they are 
drawn, being taken up before being pre 

sented for payment, and the Govern- 
ment would, therefore, lose entirely the 
amount of the stamp in that particular 
case. You also state that the bank has 
adopted this practice as an advertise- 
ment to secure patronage as against a 
rival bank which requires the customers 
to stamp their checks at the time they 
are executed. You ask to be advised in 
the matter, 

You are advised that danks must not 
afix stamps to unstamped checks presented 
and must return to the drawer any un- 
stamped check presented for payment. 

You are directed to notify the banks 
that are guilty of the practice herein de- 
scribed that if it it is not immediately 
discontinued they will be reported to 
the United States district attorney for 
prosecution, 

The instruction contained in Treasury 
decision 19606, under date of June 29, 
1898, to the effect that there was no ob- 
jection to the affixing by the bank of the 
requisite stamps to an unstamped check 
presented for payment, is hereby re- 
voked. This instruction was given to 
meet an emergency immediately preced- 
ing the taking effect of the stamp act on 
Juiy 1, 1898, in order to obviate the ne- 
cessity of returning by the banks 
thousands of unstamped checks issued 
by drawers in ignorance of the law, The 
law being now generally understood, 
there is no further need of such permis- 
sion, 

Respectfully yours, 
G. W. Wilson, Commissioner. 

Mr, John C, Entrekin, Collector 11th 

District, Chillicothe, Ohio. 
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BONDS AND MORTGAGES, 


Opinion of the honorable Attorney Geueral relative 
to the stamping of bonds secured by mortgages or 
deeds of trust issued by corporations under act of 
June 13, 1898, as amended by act of February a8, 
1899, and ruling of the Commissioner of Internal 
Revenue thereunder. 


Office of Com’r, etc., July 18, 1899. 

Sir:—I inclose you herewith copy of 
the opinion of the honorable Attorney 
General in reference to the taxing of 
bonds secured by mortgages made by 
the Baltimore and Ohio Railroad Com- 
pany, said bonds to be issued from time 
to time as provided in said mortgages. 

In accordance with the opinion of the 
Attorney General, which has this day 
been received, this office rules that a 
mortgage or deed of trust given to se- 
cure bonds, which are to be issued from 
time to time by any company, corpora- 
tion, or association, is valid so far as 
stamp taxes are concerned, although no 
stamp is affixed thereto, if the bonds se- 
cured thereby are stamped as issued at 
the rate of five cents for each $100 or 
fraction thereof. 

Under this opinion it will be seen that 
it is permissible to affix the necessary 
stamps either to the mortgage or to the 
bonds, as parties may elect, 

Respectfully yours, 
G. W. Wilson, Commissioner, 
Hon, John K. Cowen, 
President Baltimore and Ohio Rail- 
road Co., Baltimore, Md. 


[Opinion of Attorney General. ] 


DEPARTMENT OF JUSTICE, 
Washington, D. C., July 17, 1899. 
Sir:—I have the honor to acknowl- 
edge the receipt of yours of May 13, 
1899, inclosing a copy of a letter from 
the Commissioner of Internal Revenue, 
requesting my opinion as to the stamps 
required on a mortgage proposed to be 
executed by the Baltimore and Ohio 
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Railroad Company and certain bonds, 
the payment of which is to be secured 
thereby. 

These are the facts: 

The directors and stockholders of the 
Baltimore and Ohio Railroad Company 
have approved the execution by the 
company of prior lien bonds to the 
amount of $75,000,000, and the securing 
of the same by mortgage deed of trust 
to the Mercantile Trust Company of 
New York, trustee, Of this issue bonds 
to the amount of $70,000,000 are to be 
presently issued and sold, and $5,000, - 
ooo are reserved inthe hands of the 
trustee, to be issued and sold after 
1902, at the rate of $1,500.000 per year. 
The directors and stockholders of the 
railroad company have also approved 
and authorized the issue of first mort- 
gage four per cent bonds of the com- 
pany to the amount of $53,000,000, se- 
cured by mortgage deed of trust to the 
United States Trust Company of New 
York, of which bonds $50,000. 000 are to 
be presently issued and sold; $6,000,- 
ooo are reserved to take up a like 
amount of bonds of the Baltimore Belt 
Railroad Company, should the Balti- 
more and Ohio Railroad Company ex- 
ercise its option to do so, and $7,000,- 
ooo are reserved to be hereafter issued 
and sold for the purpose of acquiring 
new equipments or otherwise adding to 
the mortgaged property. 

In and by the mortgage deed of trust 
to the United States Trust Company the 
railroad company reserves the right to 
issue hereafter, for certain specified 
purposes, additional bonds to the 
amount of $27,000,000, and it is pro- 
vided that if and when these additiona! 
bonds are issued they shall be entitled 
to the security of the mortgage deed of 
trust pari passu with the other bonds is- 
sued thereunder, Neither the directors 














nor stockholders of the railroad company 
have approved or authorized the issue 
of these additional bonds. 

Upon these facts the Commissioner of 
Internal Revenue in his letter to you 
submits these three interrogatories: 

‘*(1) Must the stamps in this case be 
affixed to the bonds or to the mortgages? 

*(2) If to the bonds, can such stamps 
be affixed to the bonds as issued, or can 
they be affixed to the mortgages as the 
bonds are issued? 

(3) If the stamps are to be affixed to 
the mortgages, must the amount of the 
same be equal to the entire tax on 
the bonds provided for by said mort- 
gages?” 

The several provisions of law involved 
in the consideration of the questions 
are: 

That portion of the first paragraph of 
Schedule A of the act of June 13, 1898, 
which reads as follows: 

‘“‘Bonds, debentures, or certificates of 
indebtedness issued after the first day 
of July, anno Domini eighteen hundred 
and ninety-eight, by any association, 
company or corporation, on each hun- 
dred dollars of face value or fraction 
thereof, five cents.” 

That part of Schedule A which says: 

‘*Mortgage or pledge, of lands, estate 
or property, real or personal, heritable 
or movable, whatsoever, where the 
same shall be made as a security for the 
payment of any definite and certain sum 
of money, lent at the time or previously 
due and owing or forborne to be paid, 
being payable; also any conveyance of 
any lands, estate, or property whatso- 
ever, in trust to be sold or otherwise 
converted into money, which shall be 
intended only as security, either by ex- 
press stipulation or otherwise; on any 
of the foregoing exceeding one thousand 
dollars and not exceeding one thousand 
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five hundred dollars, twenty-five cents; 
and on each five hundred dollars or frac- 
tional part thereof in excess of fifteen 
hundred dollars, twenty-five cents.” 

The following resolution of Congress, 
approved February 28. 1899: 

“That an Act passed June thirteenth, 
eighteen hundred and ninety-eight, en- 
titled ‘An act to provide ways and 
means to meet war expenditures, and 
for other purposes,’ be amended by add- 
ing to the end of Schedule A, section 
twenty five, the following: ‘Whenever 
any bond or note shall be secured by a 
mortgage, or deed of trust, but one stamp 
shall be required to be placed upon such 
papers: Provided, That the stamp tax 
placed thereon shall be the highest rate 
required for said instruments or either 
of them.’” 

And also section 15 of the act of June 
13, 1898, which is as follows: 

**That it shall not be lawful to record 
or register any instrument, paper, or 
document required by law to be stamped 
unless a stamp or stamps of the proper 
amount shall have been affixed and can- 
celed in the manner prescribed by law; 
and the record, registry, or transfer of 
any such instruments upon which the 
proper stamp or stamps aforesaid shall 
not have been affixed and canceled as 
aforesaid shall not be used in evidence.” 

The main question presented by the 
facts in this case, and interrogatories 
submitted thereon by the Commissioner 
of Internal Revenue, is as to the amount 
of stamps required under the provisions 
of the war revenue act, at the time the 
mortgage is offered for registration, 
upon the transaction described. 

There is no trouble in arriving at the 
amount of tax required upon a bond for 
a certain sum, because that is definitely 
ascertained by the statute, being gov— 
erned by the sum stated in the face of 
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the bond. The difficulty, if there be 
any, in the present case arises because 
the property conveyed in the mortgage 
is not in fact security at the time the 
mortgage is offered for registration, for 
the payment for the full amount of 
bonds provided for, the issue of some 
of the bonds being made dependent upon 
future contingencies. If the company, 
by the action of its directory, decides to 
issue at one time bonds to a definite 
amount, and at the same time executes 
a mortgage upon its property as secur— 
ity for the payment of these bonds as 
they become due, the stamp tax required 
could be readily estimated. But in the 
matter under consideration such is not 
the case. Certain of the bonds provided 
for in the mortgage are ready to be is- 
sued at the time the mortgage is offered 
for registration, certain others of the 
bonds are held in reserve by the com- 
pany, and the issue of still others de- 
pends upon future contingencies, which 
may or may nothappen. The law says 
that the instrument which is taxable isa 
mortgage of lands, estate, or property, 
etc., where the same shall be made as a 
security for the payment of any definite 
and certain sum of money /ent at the time 
or previously due and owing or forborne to 
be paid, being payable, Evidently the law 
intended to determine the amount of 
tax to be paid upon a mortgage by the 
amount of debt actually incurred and 
existing, and for the payment of which 
the property conveyed is security. Cer- 
tainly a bond, though prepared and 
signed, still in the possession of the 
obligor, unissued, and which may never 
be issued, is not a debt or an obligation. 
Such bond can not be construed as an 
evidence of a definite and certain sum of 
money lent at the time or previously due and 
owing or forborne to be paid, being payable. 
In such instances the bond is operative 
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whenit is issued and goes into the hands 
of a lender or purchaser, and is held as 
evidence of an obligation to pay the sum 
of money indicated by its terms. 

I do not deem it necessary to discuss 
the question as to bonds provided for in 
the mortgage to be issued or not, as the 
future action of the mortgagor may de- 
termine. Myconclusions above apply 
and such bonds can not, until they are 
issued, be the subject of taxation or 
an element in estimating the amount of 
stamps required for the mortgage. 

Under the provision of the war rev- 
enue act relative to bonds and mortgages 
executed as security for the payment of 
the same, both the mortgage and the 
bond were taxable, and consequently, in 
cases like the one under consideration, 
it was with some difficulty that a defin- 
ite ruling could be established, more 
particularly because the mortgage re- 
quired stamps to a certain amount and 
the bonds stamps of a different amount. 

Now, under the resolution of Congress 
approved February 28, 1899, above 
quoted, which is an amendment to the 
provisions of the war revenue act in re- 
spect to mortgages and bonds and notes 
secured thereby, the stamp is not re- 
quired upon each of the instruments, 
but only upon the transaction evidenced 
by both instruments, the amount of said 
stamp to be the highest rate for said in- 
struments or either of them. This 
amendatory resolution not only changes 
the law so as to require but one stamp, 
but on a perusal of the same it will be 
seen that it provides that this one stamp 
may be placed on either of the papers, 
the language of the law being this: 

‘*Whenever any bond or note shall be 
secured by a mortgage, or deed of trust 
but one stamp shail be required to be 
placed upon such papers,” 

It seems that there can be but one 
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conclusion as to the meaning of this 
language, and that is that the placing of 
the requisite stamp upon either of the 
papers fulfils the requirements of the law, 
such stamp being of the highest rate re- 
quired by said papers or either of them. 

The only provision of lawI find which 
appears to stand in the way of this con- 
clusion and its practical application, is 
section 15 of the war revenue act, copied 
above. It will be observed that this 
section says: 

‘That it shall not be lawful to record 
or register any instrument, paper or doc- 
ument required by law to be stamped un- 
less a stamp or stamps of the proper 
amount shall have been affixed and can- 
celed in the manner prescribed by law.” 

Anterior to the resolution of February 
28, 1899, when, as I have stated before, 
both the mortgage and bond or note for 
which it was given as security were sub- 
ject to tax, a mortgage offered for reg- 
istration should have had the proper 
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stamp affixed and canceled. But now, 
when the law is so amended as to re- 
quire only one stamp upon two separate 
papers which constitute one transaction, 
it is my opinion that the purposes of the 
law are fulfilled when the stamp in 
proper amount is affixed to either and 
canceled. I have used the expression 
“two separate papers” above in contem- 
plation of the fact that in ordinary busi- 
ness transactions one bond or note is 
given to evidence a debt and a mortgage 
executed to secure the same; but the 
same principle will apply where the debt 
or obligation is evidenced by several 
bonds secured to be paid by the mort- 
gage. 

I think that I have sufficiently covered 
the ground and have answered the sev- 


eral questions propounded by the Com- 
missioner of Internal Revenue, 


Respectfully, 


James E. Boyd, 
Acting Attorney General. 
The Secretary of the Treasury. 


THE BOSTON CLEARING SYSTEM. 


Following are the regulations estab- 
lished by the Boston Clearing House for 
the par system of collecting out-of-town 
checks on Massachusetts banks—the sys- 
tem not vet having been put in operation 
in the other New England states, 

Two lists of Massachusetts banks ac- 
company these regulations. Checks on 
banks in List No, 1 must be deposited 
with the manager not later than 1 o'clock 
p,m. in order to be sent off in the mail 
the same day. Checks on banks in List 
No. 2 must be deposited not later than 
3 o'clock p.m., in order to be sent in the 
mail of the same day, except on Satur= 
days, when all checks must be deposited 
not laterthan 1 o'clock p.m. If found 
practicable to postpone the time to a 
later hour, notice will be sent to that 
effect. 


Every check must be stamped by the 
bank depositing it, according to the fol- 
lowing form: 


Pay to the order of 

any Bank or Trust Company 

or the Agent of any Express Co. 

Prior indorsements guaranteed. 
National Bank 


Cashier. 


The checks on each bank must be 
placed in a separate package with a slip 
attached containing a list of the checks, 
the name of the bank on which they are 
drawn, and a footing; and the check 
ticket attached to the slip also must be 
filled out and the name of the bank and 
the footing of the checks placed there- 
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on, Whenever there is but one check on 
a bank it will still be necessary to have 
the Clearing house slip attached with 
the name of the bank and the amount of 
the check placed upon both slip and 
check ticket. These packages must be 
assorted alphabetically, according to the 
names of the respective towns in which 
the banks are situated, and must be de- 
livered by the messengers of the banks 
at the proper desks for the respective 
letters. 

By 1 o'clock p.m., on Saturdays, and 
on other days before 3:30 o'clock p.m., 
each bank must send to the Clearing 
House, by its messenger, a ticket show- 
ing the total amount of checks left for 
collection that day, and receive a charge 
ticket showing the date on which it is to 
be charged into the regular morning set- 
tlements against the manager. The 
manager will be known as No. 100, and 
will join in the settlements on the same 
footing as any one of the banks. 

Banks are requested to see that all in- 
dorsements are in order. No examina- 
tion of packages or checks will be made 
by the officers or employees of the Clear- 
ing House. 

If the remittance from any Massa- 
chusetts bank shall not have been re- 
ceived on the morning of which the 
charge tickets are to be charged against 
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the manager of the Clearing House, the 
manager will charge against each Boston 
bank its proportionate amount of such 
delayed remittance,as well as the amount 
of any protested or unpaid checks re- 
ceived from any Boston bank. 

New York exchange and currency re- 
ceived in payment of collections will be 
charged at par against the several Bos— 
ton banks from time to time, under the 
direction of the Clearing House Com- 
mittee, in proportion to the business of 
each bank, and the amounts of any such 
charges will be reported to the presi- 
dent, cashier, or other representative of 
each bank at the 10 o’clock clearing. 

A fine of $2 will be collected from any 
bank which is late at either the 1 o'clock 
or the 3 o’clock settlement, and its 
checks may be refused by the manager 
at his discretion, if presented more than 
ten minutes late. Any bank not send- 
ing to the manager of the Clearing 
House by 1 o'clock p.m. on Saturdays, 
and on other days before 330 o'clock 
p.m., a ticket showing the total amount 
of out of town checks it has deposited at 
the Clearing House that day, will be 
fined $4. A fine of $4 also will be im- 
posed for any mistake in the amount of 
such deposit so reported. 

By order of the Clearing House Com- 
mittee, N. G. Snelling, Manager. 


THE FOREIGN VIEW OF THE UNITED STATES. 


From an interview with A. B. Hepburn, Vice President of the Chase National Bank, New York, in which h@ 
gives the impressions of his recent European trip. 


“Foreign investors look upon our 
railroad securities with favor. They are 
accustomed to industrial investments 
and would look upon our industrials 
also with favor but for the fact of the 
enormous’ over-capitalization which 
seems to characterize nearly all the 
consolidation or aggregation of indus- 
trial enterprise on this side. If these 


various business interests we:e consoli- 
dated upon business principles; if the 
aggregate capital only represented the 
total individual worth, Europeans would 
invest in them even more rapidly than 
our own people, because investors 
abroad are more used to such invest- 
ments than investors here. 

‘The very large trade balance in 
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favor of the United States as against 
Europe for the past two or three years, 
has made a pronounced impression on 
the minds of European financiers and 
of people engaged in business pursuits 
generally. The large exportation of 
gold from Europe to America in settle- 
ment of this balance and the consequent 
accumulation of gold in the United 
States Treasury and inthe Metropolitan 
banks, amounting almost toa glut, have 
effectually removed all fear that 
United States will go 
basis, 


the 
upon a silver 
The wonderful resources of the 
United States, as shown by said trade 
balance, have produced a strong im- 
pression upon Europe, and this, coupled 
with the military and naval vigor and 
prestige shown in the late Spanish war, 
has raised many fold in the eyes of all 
European nations the estimation in 
which Americans and everything Amer- 
ican are held. 

“The acquisition of the West Indies, 
Hawaii, the Ladrones and the Philip- 
pines, is regarded by Europeans as a 
masterful stroke in financial 
mercial policy. 


and com=- 
They believe that the 
possession of a chain of outposts span- 
ning the Pacific Ocean is indispensable 
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to the commercial development of the 
United States in the far East. The 
United States gained this chain of posts 
including the Philippines—the cream of 
the Pacific Islands—in 90 days. This 
is something that no European nation 
has been able to accomplish in the last 
one hundred years, as mutual jealousy 
and rivalry have operated asa restraint 
uponeach. The United States now has 
all these islands, and can protect them 
with its navy and naval mines, if need 
be. The isiands are not subject to in- 
vasion by the armies of adjacent nations, 
They are, in the eyes of the commercial 
interests of Europe, indispensable for 
the successful development of the trade 
of the United States in the 
East. 

“With the financial strength and 
resources of the country so strongly 
evidenced by the international trade 
balance in our favor; with our military 
and naval prestige evidenced by there- 
sults of our recent war and fortified by 
the possession of our new territorial ac- 
quisitions, all Europe looks upon the 
United States as the most formidable 
rival in the commercial marts of the 
world in the future.” 


Far 


COLLECTION CHARGES IN MUSKEGON, MICH. 


Notice issued by Muskegon banks June 20, 1899. 


In view of the fact that through the 
gradual development of the ‘ ‘par point” 
system to its present stage, banks are 
now expected to do a large amount of 
business for nothing, for which they 
Should be paid a reasonable compensa- 
tion, the banks of Muskegon after care- 
ful consideration, have agreed that from 
the first day of July, 1899, not less than 
the following rates of exchange shall be 
charged on each item (check, cash item 
or collection) received from, and cred- 
ited to, corresponding banks, viz. : 


$50 and below............10 cents 
$50 to $iso0 oeeee. 05 Cents 
$150 to $250... . + +4020 Cents 
$250 to $5co....... 205. +0. 25 CONtS 
Five cents per hundred for all amounts 
above $500 (except that checks sent for 
credit ‘by our regular correspondents 
may be credited at par if they bear no 
other bank indorsement). 
Hackley National Bank, 
National Lumberman’s Bank, 
Union National Bank. 
Muskeg »>n Savings Bank. 
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THE EXPORTATION OF FLOUR, 


The millers of the United States,like its man- 
ufacturers generally, have made their banner 
record in the fiscal year 1899. While wheat,corn, 
Oats, corn meal,oatmeal,rye,and in fact all lines 
of breadstufts show a reduction in exportation by 
reason of the decreased demand abroad, flour 
alone shows not only anincrease,but reaches the 
highest point in the history of flour exportation, 
For the fiscal year the total exportation of flour is 
over 8,000,000 barrels, representing over 8o,- 
000,coo bushels of wheat, while no preceding 
year in the history of our exportation shows as 
great an exportation of flour. While flour is 
not included with manufactures in the general 
classification of the Treasury Bureau of Statis- 
tics, being retained under the general term 
“breadstuffs,” the fact that American labor and 
the results of American enterprise enter into its 
transition from wheat to flour and thus proved 
advantageous to labor and business enterprise 
adds to the satisfaction with which Americans 
will note the steady growth in the exportation of 
flour, even in the face of the reduced demand 
abroad for breadstuffs. The shortage in bread- 
stuffs in other parts of the world in 1897 and 
1898 caused,as is well known,a general advance 
in prices and the better cropsof the year just 
past resulted in lower prices and less demand 
for our breadstuffs. This fact accounts for the 
reduction in our exportation in other lines of 
breadstuffs, and that flour exports should have 
continued to increase in the face of the reduc- 
tion in other lines is especially gratifying to 
those interested in seeing American labor par- 
ticipate as largely as possible in the profits of 
American exportations. 

The average price per bushel of wheat ex- 
ported during the fiscal year 1899 was 74.77cts. 
and the average price per bushel for the wheat 
exported in the form of flour was 87.67cts.,cal- 
culating that 414 bushels of wheat are utilized in 
the production of a barrel of flour. This adds 
I2.9cts. tothe amount of money received for 
each bushel of wheat sent abroad in this form, 
thus bringing to American industry over $10,- 
000,000 during the year as a compensation to 
the enterprise which transformed the 80,000,000 
bushels of grain into the 18,000,000 barrels of 
flour exported. 

The exportation of flour from the United 
States has made its chief development since 
1875. Prior to that date, American millers fol- 


lowed the old process of 1800 in the manufacture 
of flour, while European millers were experi- 
menting with, and bringing to success the mod- 
ern roller mill methods. As a result,the foreign 
flour trade of the United States met with serious 
reverses during the period from 18so0to 1875, 
European consumers preferring to buy the wheat 
and themselves transform it into flour by their 
new process which the millers of the United 
States had notthen adopted. Writing of this 
period of depression in the export trade of 
American flour, Mr. Charles A Pillsbury says 
that, ‘‘while our millers in 1854 sent 1,846,000 
barrels of flour to Great Britain alone,they sent 
in 1865 only 200,000 barrels to all Europe,” and 
that ‘‘while during the five years ending with 
1830 over 99 per cent. of the value of wheat and 
flour exports was flour, in the five years 1870-75 
only 27. 8 percent. of wheat and flour exports 
was inflour,” In 1875 the exportations of wheat 
flour were 3,973,128 barrels; in 1880, 6,011,419 
barrels; in 1885, 10,645,145; in 1890, 12,231,711; 
in 1895, 15,268,892, and in 1899, will be about 
18,300,000 barrels, the exact figures having not 
yet been completed by the Treasury Bureau of 
Statistics. 

While there isa gratifying increase in the 
exportation of flour in every direction,the most 
strongly marked growth is toward the Orient. 
The exportations of flour to Hongkong in the 
year 1899 will considerably exceed 1,000,000 
barrels, while in 1889 the number was but 378,- 
634. Flour for Hongkong goes mostly toChina, 
though considerable quantities are shipped direct 
from Hongkong to Japan, the Philippines, and 
various islands of Oceanica, To Japan direct, 
our exports of flour have grown from 19,677 
barrels in 1889 to about 225,000 in 1899; to all 
Asia, from 418,353 barrels in 1889 to about 1,- 
750,000 barrels in 1899. To South America the 
growth has been less rapid, the total for 1889 
being 1,068,167 barrels, while that for 1899 will 
be but a little more than the figure of a decade 
ago. Germany, to which we sent but 13,009 
barrels of flour in 1889,takes in 1899 nearly 500,- 
ooo barrels, this being a large increase over last 
year. Netherlands, to which we sent but 92,- 
260 barrels in 1889, took in 1898, over 1,000,000 
barrels, the figures for 1899 not being yet com- 
pleted. Tothe United Kingdom,our exports of 
flour in 1889 were 5,271,244 barrels, and in 1899 
will exceed 10,000,000 barre!s. 
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Agent’s Unauthorized Draft. 


Tue BANK OF BELLAIRE, 
BELLAIRE, MICH., July 5, 1899. 
Editor Banking Law Journal: 

Dear S1r:—On........ we cashed a demand 
draft on the....... .....Bank of Detroit for 
$200. This item was drawn on this bank by a 
party who was in the employ of L. & Co. and 
had been for nearly one year, buying potatoes 
forthem. This party signed L. & Co’s. name 
to the draft, but the item was protested and re= 
turned tous, L. & Co. claiming that the party 
had no authority to sign their names to checks 
of this kind and they refuse to pay the amount 
claiming that the party must have had money 
with which to pay for the potatoes which he was 
buying. We had on several occasions cashed 
demand drafts on L. & Co. for this party and 
they had always been paid by them, but this 
was the first time that this party had ever drawn 
a demand item on their bank. This same man 
had been buying potatoes for L. & Co, at this 
point for several weeks previous to this transac- 
tion and as we had cashed many items for him, 
we had no reason to think that the item in ques- 
tion would be dishonored. 

We are unable to maintain a criminal action 
against the party who drew the check because 
there was no intent to defraud us by him, as he 
used this money [which we can show] to pay 
for the potatoes which L. & Co. had bought 
through him. Will you kindly give us your 
Opinion as to our being able to hold L. & Co. 
for the amount of this item. L. & Co. claim 
that the party who drew this check has used 
some of their money for other purposes than in 
paying for the potatoes and if he had not done 
this he would have had funds with which to pay 
for the potatoes in question, We know nothing 
of the correctness of this statement, but we do 
know that this same money that he was paid on 
this check was paid over for the potatoes by 
him. 

If you would give me your opinion on this 
matter in the Journal it would be greatly ap- 


preciated. 
Yours very truly, 
F, E. Turrell 
President, 


We do not think the facts stated 
would establish a case of authority in 
the agent to sign the name of “L. & Co.” 
his principals, to the draft in question, 
upon which the money was obtained 
from the bank, but if it can be proved 
that the money thus obtained from the 
bank, went to pay for potatoes, which 
the principals received, it may be that 
the bank can recover the amount in pur- 
suance of the principle of law, that a 
principal cannot receive and retain the 
benefits of a transaction and at the same 
time deny the authority of the agent 
through whom it was consummated. We 
cite for your benefit a few authorities 
upon the questions: 

1. Was the agent authorized to sign 
his principals’ name to the draft? 

2. If not, are the principals liable on 
the theory of ‘‘acceptance of benefits.” 

1. It is a well settled principle of law 
that an agent who is employed to make 
purchases for his principal has no auth- 
ority to bind the principal by executing 
a negotiable note or bill of exchange, 
unless such authority is directly con- 
ferred, or unless the giving of the note 
or bill is indispensable to the discharge 
of the duties to be performed. Paige 
v. Stone 1o Met, (Mass.) 168; Mech. 
Agency, Section 370 and cases cited. 

Furthermore an authority to bind a 
principal in a certain character on a ne- 
gotiable instrument cannot be construed 
as an authority to make the principal 
a party in any other character. Daniel 
Neg. Inst. Section 290, and many cases 
therein cited; among others, Bank v. 
Hope Mining Company, 3 Mont. 146, 
wherein it is held that an authority to 
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draw a bill upon the principal signed by 
the agent in his own name, does not 
imply authority to the agent to draw 
one signed in the name of the principal. 
In this case the court said: 

‘‘The power of an agent to make a 
principal a party to negotiable paper is 
always restricted by the courts. ‘So 
carefully is this authority watched, that 
where power is given to do some things 
with regard to promissory notes or bills, 
it cannot be enlarged by construction to 
do other, although somewhat similar 
things’.” Citing 1 Pars. Notes and Bills 
107. 

Another, and a Michigan case, which 
illustrates this, is N. Y. Iron Mine v., 
Negaunee Bank, 39 Mich. 644, wherein 
it is held that an agent’s authority to 
draw bills of exchange payable on time 
or at sight, does not include authority 
to draw post-dated bills. 

Applying these authorities, without 
more extended citation, to the facts of 
the present case, the mere fact that the 
agent of ‘‘L. & Co.” had authority to 
buy potatoes for his principals, did not 
authorize him to draw drafts in their 
name to obtain the money therefor, and 
the fact that he had on several occasions 
drawn drafts signed by himself on ‘‘L. 
& Co.” to obtain such money, which 
were duly honored,would not afford any 
implication of authority to draw a draft 
in the name of “L. & Co.” upon their 
bank. 

2, Concluding that the agent had no 
authority to sign the name of “‘L. & Co.” 
to the draft, it remains to be considered 
whether, having used the proceeds to 
pay for potatoes, which “‘L, & Co.” 
bought through him, they are conse- 
quently liable for the amount advanced 
by the bank? 

The Supreme Court of Michigan thus 
express the general doctrine upon the 
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effect of ‘‘acceptance of benefits,”’ in 
Busch v. Wilcox, 82 Mich. 315: 

‘*When a person adopts the unauth- 
orized acts of another made in his behalf 
and has received the benefits accruing 
therefrom,he is held to adopt and ratify 
the instrumentalities by which the fruits 
were obtained. He cannot receive the 
benefits and escape liability for the frauds 
or misrepresentations which have placed 
the fruits in his hands.” 

Is the doctrine thus stated, broad 
enough to cover a case like the present, 
where an agent without authority, signs 
a draft in the name of his principals upon 
which he obtains money with which he 
purchases potatoes, or pays for potatoes 
already purchased, which are received 
by the principals? Should not the prin- 
cipals, having received and retained the 
fruits of the draft, be held to ratify the 
instrumentalities through which such 
fruits were obtained? Or would the 
fact, if it isa fact, that the agent was 
furnished by them with money for this 
purpose, which he misapplied and used 
the bank’s money instead, and that the 
principals were unaware at the time of 
the purchase of his misuse of it, be suffi- 
cient to free them from responsibility to 
the bank? Could they be held in such 
circumstances to have adopted and rati- 
fied his act in obtaining the money from 
the bank? We know of no case wherein 
this doctrine has been applied to permit 
a recovery of money which an agent has 
received on a draft signed,without auth- 
ority, in the name of his principal, and 
then used, in place of his principals’ 
money, which he has misapplied, to pay 
for goods purchased for his principal, 
and it may be that the doctrine would 
not be applied to this extent; but on the 
other hand it certainly seems equitable 
that,the bank’s money having gone into 
“L. & Co's.” potatoes,“L. & Co.” should 





INQUIRIES AND CORRESPONDENCE. 


be answerable to the bank therefor and 
we think a good argument could be made 
on behalf of the bank in such a case, 
But we have not time nor space tomake 
a legal brief upon the question elabor- 
ating the applicability or nonapplicabil- 
ity of the doctrine to the present facts 
and merely append a citation of some of 
the latest cases, the facts of which illus- 
trate the doctrine stated, which may 
pave the way for further research should 
the bank conclude to make a legal fight 
for the recovery of its money, 

Ripley v. Case, 86 Mich. 261: An 
agent by misrepresentation, sold a 
worthless bond. The principal accept- 
ing the proceeds is held liable to ratify 
his acts and become responsible to the 
purchaser, 

McDonough v. Heyman, 38 Mich. 334: 
A draft was drawn by B claiming to act 
as the agent of M. The Supreme Court 
of Michigan held the following instruc- 
tion to the jury proper: In case the jury 
find B had no authority to bind M in 
this manner, yet if they should find that 
M appropriated, enjoyed and received 
the proceeds of the draft, with full 
knowledge of the facts as to the manner 
in which it was obtained, and of the 
whole transaction, under such circum- 
stances, M could not enjoy the fruits of 
the transaction without adopting the 
acts of his agent in obtaining the same, 
and under such a state of facts plaintiff 
would be entitled to recover. See also 
Bacon v, Johnson, 56 Mich. 182. 

McKinstry v. Bank, 57 Kan, 279. 
Held: One who accepts the benefits of 
a contract made without authority in 
his behalf, after being fully informed of 
all its terms, must also accept the bur- 
dens imposed upon him by the contract; 
and where C, without authority, purchases 
and has conveyed to M a tract of land 
of which a part of the purchase price is 
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paid in cash and a mortgage is executed 
for the unpaid balance in the name of 
M by C as his attorney in fact, if the 
grantee accepts the deed and retains the 
land, he must also accept the mortgage 
for the unpaid purchase money. 


———— 


Dividends on Stock held as Collateral. 


THE SHIAWASSEE County BANK, 
DuranD, MICcH., July 21, 1899. 
Editor Banking Law Journal: 

DeaR Six:—Will you please give us through 
the Journal the law and usage in regard to the 
payment of dividends on stocks held as collat- 
eral. For instance a bank is duly notified that 
its stock is being held as collateral security. Does 
this give the holder of the security any claim on 
the dividends, that may be declared while the 
stock is so held? 

Very respectfully, 
F. N. Conn, 
Cashier, 


Dividends,as a general rule, are pay- 
able to shareholders of record on the 
corporate books at the time such divi- 
dends are declared; and a corporation 
is protected in paying dividends to a re. 
corded shareholder, although he may 
have transferred his shares, no notice of 
the transfer having been given to the 
company. 

But if the corporation receives notice 
that the stock has been transferred to, 
and is held by another, as collateral se- 
curity, it should pay the dividend to the 
one so holding, although the stock has 
not been registered in his name. 

The following decision, involving the 
duty of a national bank in Nebraska con- 
cerning payment of dividends in a case 
in point, will be found instructive, 
Central Neb. Nat. Bank v. Wilder, 49 
N. W. Rep. 369. 

One Wilder loaned one Gould,a stock- 
holder in the Central Neb. Nat, Bank, 
$1,000 for which Gould gave his note, 
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due in one year, with interest, and as- 
signed to Wilder his ro-share certificate 
of stock in the bank as security. The 
certificate contained a power of attorney 
to the cashier of the bank totransfer the 
stock on its books, etc., but Wilder 
merely held the stock without having it 
transferred on the books. Most of the 
Officers of the bank had notice of the 
assignment to Wilder, but during the 
time he held the stock a dividend was 
paid to Gould. Afterwards, the latter 
paid the principal of his note but, the 
interest being unpaid, Wilder brought 
suit against the bank to recover the div- 
idend declared while he was assignee, 
and recovered judgment. The court 
said: 

“ The principal defense of the bank is 
a by-law of the corporation by which all 
transfers are to be made on the books of 
the bank, and it is claimed that, as the 
stock in question stood on such books 
in the name of M. Gould, a payment to 
him of the dividend in question exoner- 
ated the bank from paying to defendant 
in error (Wilder). 

‘‘A bank or other corporation, like a 
natural person, must act in good faith 
with those with whom itdeals. It can- 
not shut its eyes to the clear light of day 
and declare that darkness prevails; and 
no more can it ignore facts as to the 
rights of persons dealing with it, and 
claim exemption on the ground of any 
technical rule which will work injustice. 

‘*In other words, if stock of a bank 
has been assigned to a party who is 
holding the same as security, and is en- 
titled to the dividends on such stock, the 
bank must pay the dividend to the one 
entitled to it—the actual holder of the 
stock—if it has notice. Otherwise great 
injustice might be done by depriving 
the holder of the security of a portion 
of the amount due thereon. 
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“It is evident that the defense set up 
by the bank is not sufficient to exoner- 
ate it from liability.” 


Indorser’s Liability. 


SHELBURNE FALts, Mass., July 7, 1899. 
Editor Banking Law Journal: 
Dear Sir:—A makes a note to the order of B 
who indorses it, and in order to satisfy the bank 
gets Ctoindorse. A takes the proceeds and 


fails. Who pays the note? 
Cashier, 


B & C, according to the statement 
made, are accommodation indorsers for 
the maker A, who has received the ben- 
efit of the note. A defaulting in pay- 
ment, the holder bank has recourse upon 
the indorsers, B & C, providing they 
have been duly charged with liability. 

As between B & C, who pays the 
note? 

Section 68 of the Negotiable Instru- 
ments Law of Massachusetts provides: 

“As respects one another, indorsers 
are liable prima facie in the order in 
which they indorse; but evidence is ad- 
missible to show that as between or 
among themselves they have agreed 
otherwise. Joint payees or joint in- 
dorsees who indorse are deemed to in- 
dorse jointly and severally.” 

Unless, therefore, the indorsement of 
B was made upon agreement or under- 
standing with C that he should also 
indorse and that in the event of A's de- 
fault, they should both be equally liable, 
B, being the prior indorser, must pay 
the whole of the note, But if B can 
prove such an agreement, B and C would 
each be liable for half. 

This same rule was in force in Massa- 
chusetts prior to the enactment of the 
Negotiable Instruments Law. See Clapp 
v. Rice, 13 Gray, 403, wherein it is held: 
Where several persons indorse their 
names on a promissory note, in order to 
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enable the maker to get it discounted; 
and some of them afterwards, on the 
failure of the maker, pay the note; they 
cannot maintain an action against the 
others for contribution, without proving 
that the relation between them was 
really that of co-sureties. But parol ev- 
idence of that fact will maintain such an 
action, 


Payment of Forged Draft. 
Farmers & MercHANTs’ BANK, 
Le Sueur, Minn., June 22, 1899. 
Editer Banking Law Journal: 

DEAR S1r-—I inquire, desirous of learning 
which of us is the the loser. May t1stI sold a 
person here a St. Paul draft for $35. The draft 
was immediately forwarded to a man in St. 
Paul, but it was not indorsed to him by the man 
to whom I sold the draft. It was intended for 
him,however,and the letter which accompanied 
it so stipulated. 

Within a day or so I was notified that the 
money was not duethe man to whom the draft 
had been sent, and I notified the paying bank 
in St. Paul not to pay the draft. The draft 
had, however, been presented and paid, the St. 
Paul man who held the draft in question having 
forged the name of the man to whom | had sold 
the draft and to whom I had made it payable. 
Must I lose the $35, or the St. Paul Bank, or the 
man who bought the draft, sentit, but did not 
indorse it? 

The question is, had the man who signed the 
name of the payee a legal right thus to do, or 
was it a forgery? 

W. A. Patren, Cashier. 


We think the St. Paul bank is the 
loser of the amount in this case. The 
transfer of the draft, without indorse- 
ment, by the payee to the man in St. 
Paul, did not vest the latter with the 
legal title to the draft, but he took a 
mere equitable title thereto ‘‘subject to 
the rights or equities of any other party 
thereto” (Van Eman v, Stanchfield, 13 
Minn, 80), and the St, Paul man had no 
right or authority to indorse the payee’s 
name to the draft, even though it was 
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intended for him (Rose v. Sims, 1 B& 
Ad. 521), and his indorsement thereof 
was a forgery. 

The case is one, therefore, where the 
St. Paul Bank has paid the draft upon 
the forged indorsement of the payee’s 
name, without authority to make the 
payment, and must lose the amount. 
We do not think the authority of a bank 
to pay the drafts of its correspondents 
drawn in express terms payable ‘‘to the 
order” of payees, extends to payment of 
such drafts to third parties to whom the 
payee has transferred the same, when 
they have not been indorsed by the 
payee. The order of the payee is prop- 


erly expressed by the indorsement, and 
if unindorsed, the bank would have no 
authority to pay the draft. 


irregular Indorser in Kentucky. 
First STate BANK, 
Monterey, Ky., July 21, 1899. 
Editor Banking Law Journal: 

DEAR Sik:—Please answer the following 
question in your next issue of the BANKINC Law 
JOURNAL: 
$500. Monterey, Ky., Jan. 5, 1899. 
Four months from date we promise to pay to 
the order of First State Bank of Monterey, 
five hundred dollars, negotiable and paya- 
ble at First State Bank of Monterey, value re- 
ceived with interest at the rate of — per cent. 
per annum after maturity until paid, 

(Signed), 
John Smith, 


W. M. Jones, 
Sam Long. 


On the back of the above described note, James 
Simons writes his name. The note is presented 
to the said Bank and the money is not paid on 
it, Is it necessary to protest at maturity in order 
to hold James Simons? Is he an endorser on 
this note or is he held as surety, by virtue of the 
note being payable to the Bank and not to Simon, 
Kindly give youropinion of the matter and refer 
us to any decision bearing on the case. 

Yours respectfully, 
W. S. Gayle, 
Cashier, 
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Kentucky Statutes, §$ 481, provides: 


“Every person who shall sign his 
name upon the back of a promissory 
note shall be deemed and treated as an 
assignor as to the party holding it, unless, 
in writing, a different purpose be ex- 
pressed, or the note can be legally placed 
on the footing of a bill of exchange.” 


This statute repealed a former one, 
which made such party a guarantor. 

In Williams v, Obst, 12 Bush (Ky.) 
266, a case involving the liability of one 
so signing, the court held that such sig 
nature did not make the irregular in- 
dorser the technical surety of the maker, 
By the terms of the statute ($ 481) the 
payee must treat him as an assignor in 
case he desires to hold him bound in 
any way. Having the right to be treated 
as an assignor, the latter could demand, 
as a condition precedent to his liability, 
that the payor of the note shall be pros- 
ecuted with legal diligence to insol- 
vency. Inno other event is he bound 
to make good to the holder the consid- 
eration that may have passed from the 
payee to the payor. 

In this case the irregular signer hav- 
ing been sued jointly with the payor 
before the latter had been duly prose- 


cuted to insolvency, the case against 
him was dismissed. 
This statute, it will be observed, 


makes the liability of an irregular in- 
dorser of a promissory note that of 
assignor unless a different liability 1s ex- 
pressed in writing, or unless ‘ ‘the note 
can be legally placed on the footing of a 
bill of exchange.” 

But the note set forth in the above in- 
quiry is of such character that it can be 
legally placed on the footing of a bill of 
exchange. What is the liability of the 
irregular indorser of such a note? 

In the case we have cited the court 
uses this language: 

“The fact that the note might have 
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been negotiated at one of the chartered 
banks of this commonwealth or at a 
national bank located in this state, and 
thereby placed on the footing of a bill 
of exchange, does not take it out of the 
operations of the statute. The holder 
of the note did not negotiate it, and at 
the time of the institution of this action 
it could not have been placed on the 
footing of a foreign bill of exchange.” 

From this, the inference is plain, the 
liability is the same, as assignor, al- 
though the note is of such character as 
might be negotiated as a bill of ex- 
change, where it has not, in fact, been 
legally so placed, by being indorsed to 
and discounted at a bank before its ma- 
turity. 

But we assume that the note in the 
present case has been so discounted and 
placed on the footing of a foreign bill 
of exchange. What then is the liabil- 
ity? Upon this question we can find no 
definite ruling by the Kentucky courts. 
In other states the liability is held dif- 
ferently as joint maker, surety, guaran- 
tor or indorser. The safest plan, we 
think, would be to preserve the liability 
of such a party as an indorser upon a 
bill of exchange. Then no possible 
rights would be lost. But whether he 
would be held by the Kentucky courts 
as an assignor, and the holder com- 
pelled to first prosecute the makers to 
insolvency, or whether he would be held 
in any other of the above relations, we 
cannot say. 


Liability on a Check Stolen from Mail. 


Y—, New York, July 22, 1899. 
Editor Banking Law Journal: 

DEAR Sir:—Upon the following statement of 
facts who loses the amount of the $53 check: A 
and B, B, Y bank, or the cashier of Y bank? 

A and B, merchants at X, according to a pre- 
vious arrangement with the bank at Y, mail to 
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the latter a note of $200 and a check of $53, in 
cenewal of a note of $250. 

Check is signed by A and B, drawn on X 
bank, in favor of B, indorsed in blank by B. 

Y bank closes at four P. M. Enclosure of 
check and note reach Y on 7.18 P. M. train 
June 23,and are deposited in Y bank’s postoffice 
box, which is a lock drawer. At eight P. M. 
Cashier of Y bank goes to post office, takes out 
mail, retains his house mail, puts bank’s mail 
back in the box (including remittance from X) 
without opening and locks the box, It is not 
customary for cashier to go to bank after same 
is closed for day. 

During the night of June 23, thieves broke 
into the Post office and among other plunder 
stole the $53 check. 

On the evening of June 24, one C presented 
this check to D of Z in payment of merchandise 
then bought by C of D, D paying difference in 
cash. D had casual acquaintance with C; was 
personally acquainted with B, who had indorsed 
the check in blank and verified the signature of 
B, by inquiry of those acquainted therewith. D 
deposited check in his bank at Z, but payment 
having been stopped at X bank, same was 
charged back to D, who was afterwards reim- 
bursed therefor by B, under threat of suit. 
Who loses? 

Cashier. 


Whether the loss falls on the sending 
parties at X, or upon the bank people at 
Y, depends simply upon the fact whether 
the check had been delivered to the lat- 


ter, prior to the theft. It is a well 
known rulethat the sender of money or 
negotiable paper in the mail takes the risk 
of loss,until the same has been delivered 
to the recipient, Then if it is stolen, the 
latter loses. 

We are inclined to think that when the 
letter was placed in the bank’s lock box 
at the postoffice, it was delivered to,and 
in the custody of, the bank, although not 
done within banking hours. We know 
of no decision which defines the status 
of a postoffice lock box, with reference 
to custody of contents, as between the 
postmaster and the renter, but from the 
very fact that the latter rents the box, 
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and has free access to and can remove 
its contents at will, it must be inferred 
that the postmaster’s custody of the con- 
tents of each particular box ceases with 
the deposit of mail therein, and that de- 
livery is thereupon made to the custody 
of the renter. 

If this theory is correct, and we think 
it is, then the loss would fall upon the 
Y bank, the check having been stolen 
from its possession; and this would be 
irrespective of the additional fact sup- 
porting delivery, that the letter contain- 
ing the check was actually received from 
out the box by the bank’s cashier, who 
redeposited it therein for withdrawal the 
following day. 

We do not see any case of personal 
liability of the cashier of the Y bank, 
The theft and loss would have occurred 
just the same if he had not opened the 
box after bank hours and temporarily 
handled the bank’s mail. The check, 
upon the theory outlined, had already 
been delivered to the custody of the 
bank. It is unnecessary, therefore, to 
enter into a discussion of the scope of a 
cashier's authority after banking hours, 
and in what ways he may at such time 
bind his bank, 

Our view, then, is that the Y bank 
must be regarded as having received the 
$53 check and that the same was stolen 
from its custody; hence it is the one 
which must bear the loss from negotia- 
tion of the check to a bona fide holder, 

Legal decisions upon cases of this 
nature are rarely found; but in the Jour- 
nal for February 1898 (p, 106) we pub- 
lished a decision by the supreme court 
of New Hampshire which it may be in- 
teresting to bring to view in this connec- 
tion, 

A depositor at Centre Harbor, pur- 
suant to arrangement with his bank at 
Plymouth, and as customary, mailed the 
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bank $240 in a registered package for 
deposit. About 5.30 p.m, August 2, 
the bank’s teller was informed by the 
postmaster’s assistant that the registered 
letter had arrived the previous day, and 
should have been delivered to the bank 
with their noon mail. This was the first 
information any one connected with the 
bank received that the letter was in the 
post office, The teller declined to re- 
ceive the letter then, because it was 
against the rules of the bank to receive 
money at that time of the day, it being 
after banking hours, and because the 
vault of the bank, being locked by a 
time-lock, could not be opened, 

During the night of August 2nd, the 
post office was broken into and the reg- 
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istered letter stolen. The depositor 
sought to hold the bank liable for the 
$240; but the court gave judgment for 
the bank. The money had not been re- 
ceived by the bank, hence a promise to 
pay the money could not be inferred from 
the facts reported. Nor was the bank 
guilty of negligence; and the court said 
it was unnecessary to consider whether 
the bank would be liable if it was negli- 
gent, 

In the above case, the money had not 


been delivered to the bank,but remained 
in the custody of the postmaster, from 
whom it was stolen. Butin the case we 
are considering, the putting of the mail 
in the bank’s lock box at the post office 
constituted, in our view, a delivery to 
the bank. 


COUNTRY CHECKS IN CONNECTICUT. 


Resolutions adopted at organization meeting of Connecticut Bankers’ Association at Hartford, June 13,1899. 


‘‘Whereas, The interval between the 
settlements for collections by many of 
the banks in the smaller towns of the 
state is the same to-day as it was twenty 
or even thirty years ago, although mod- 
ern business methods demand more fre- 
quent remittances; and 

‘*Whereas, It is now coming to be 
recognized that all needless delay in the 
ultimate payment of customers’ checks 
hinders and impedes the free use of such 
checks as the currency of commerce; and 

‘‘Whereas, The customary delay in 
remitting for checks on country banks 
is to some extent accountable for the dis- 
inclination of the banks in the larger 
cities to accept such country checks on 
deposit; and 

“Whereas, Many of the banks in New 
Haven, Hartford and Bridgeport settle 
weekly, and in some cases twice a week, 
and several banks in other towns have 
already adopted the plan of weekly set- 
tlements; therefore, be it 


‘‘Resolved, That it is the opinion of 
the bank officers of Connecticut, in con- 


vention assembled, that the time has 
come when the interval between the set- 
tlements of collections made by any 
bank in the state should not exceed one 
week; and be it further 

“Resolved, That on and after July 1, 
1899, we will extend to all our present 
correspondents in this state terms which 
shall be at least as liberal as weekly set- 
tlements for the collection of items upon 
all banks in our respective towns. 

‘Resolved, That the Secretary of the 
Connecticut Bankers’ Association for- 
ward acopy of these resolutions to every 


national bank, state bank and trust com- 
pany in this state and endeavor to se- 
cure assent to the same by every banking 
institution. 

‘Resolved, That on or before June 20 
the secretary shall mail to each bank, a 
list of all banks which assent to these 
resolutions, and that it is the sense of 
this association that no money charge 
shall be made to the regular customers 
of any Connecticut bank for the collec- 
tion of checks drawn upon such assent- 
ing bank,” 
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Embracing Items of Interest in all the States. 


Readers are requested to commmunicate matters arising locally 


to enhance the interest and value ot this department. 


When a thief is able to get his hand into the 
inside coat pocket of a bank cashier and abstract 
and get away undetected, with a large, fat wal- 
let, he not only proves his skilfulness but makes 
out a prima facie case, as the lawyers would say, 
of a good, big haul. But imagine his chagrin, 
when, in some quiet retreat, he discovers that 
the contents of the wallet do not yield so much 
as atwo dollar bill, but only a $40,000 New 
York draft, non-negotiable and worthless in his 
hands. 

The following is from Cleveland under date 
of July 1oth: 

‘‘A pickpocket at the Union depot to-day 
stole a $40,000 New York draft, It proved 
worse than an elephant on his hands. The 
amount was so enormous that the thief conclud- 
ed that to attempt to negotiate it would be sui- 
cidal. So he threw the draft, together with the 
pocketbook which had contained it, into a mail 
box. 

‘*The pocketbook and draft were placed in 
Postmaster Hutchins’ hands late today. The 
draft had been drawn by the Coal and Iron Na- 
tional Bank of Cleveland on the National Bank 
of the Republic of New York. It was in favor 
of F. L. Fuller, cashier of the Lorain Banking 
Company. The latter placed it in a long black 
wallet which he tucked into his inside coat 
pocket and went tothe depot to take a train. 
There he was jostled at the gate by three or 
four men. As he was about to board his train 
Fuller discovered his loss. 

Besides the draft, there were no other papers 
of value in the pocketbook. Fuller routed the 
bank officials out of their beds and they issued 
him a duplicate draft. Notice was telegraphed 
to the New York bank, and Fuller took the next 
train for New York. The pickpocket who se- 
cured the pocketbook wrapped itin an old news- 
paper before dropping it into the mail box. He 
did not seal or address the package.” 


The statement of condition of the National 
Bank of the Republic at close of business, June 
30, 1899, makes a very favorable showing. The 
deposits exceed $30,000,000, while loans of over 

20,000,000 are an increase of $1,0C0,000 over 


the loans and discounts reported in the last 
official statement of condition April 5, 1899. 
The business of this bank has so increased that 
it has been necessary to create the office of 
second assistant cashier, to which Mr. O. H 
Harriman has been appointed. The officers of 
the bank are Oliver S, Carter, President, Chas. 
H. Stout, Cashier, W. B. T. Keyser, Assistant 
Cashier, O. H. Harriman, Second Assistant 
Cashier, 


The report of condition of the Seaboard Na 
tional Bank at the close of business June 30, 
1899, shows an aggregate of deposits exceeding 
$15,000,000 and loans and discounts of nearlv 
$10,000,000. From the undivided profits, the 
directors have written $150,000 to the credit of 
surplus account, thus making the surplus ac- 
count equal to the capital of $500,000 and these 
figures are shown inthe report of June 3oth. 
The officers of the Bank are Samuel G, Bayne, 
President, Stuart G, Nelson, Vice-President, J 
F, Thompson, Cashier, C. C. Thompson, As- 
sistant Cashier. 


The total resources of the National Park Bark 
at the close of business, June 30,1899, as showa 
by the official report of condition to the Comp 
troller of the Currency, aggregate the enormous 
total of $73,133,016.20. The loans and dis- 
counts are $47,000,000, while the deposits aggre- 
gate $68,000,000, 


The report of condition of the Mercantile 
National Bank at close of business, June 30,1899, 
indicates total resources of almost $19,000,000. 
The bank’s capital is $1,000,000, surplus fund 
$900,000 undivided profits $110,900; the deposits 
exceed $16,009,000 and the loans and discounts 
are nearly $11,000,000. Frederick B Schenck 
is President, Charles M. Vail, Vice President; 
James V. Lott, Cashier, Emil Klein, Assistant 
Cashier. 


The Bank of Louisville, the oldest and one 
of the strongest financial institutions in Louis- 
ville, has decided to quit business. 
of this is that the Louisville banks are piling 
enormous reserve funds and a-e lending ver 


The reason 
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little money. The Bank of Louisville will be 
able to pay every dollar it owes and still havea 
snug amountto be divided among its stock- 
holders. During the past few years, however, 
‘it is said, the bank has not been a profitable in- 
stitution, 


The Bank of Herington, Kan., has filed suit 
in the circuit court to recover $5,000 from the 
National Bank of Commerce of Kansas City 
said to be due it on a check made last Novem- 
ber. 

According to the petition in the case, E. J. 
Buckingham, a wealthy ranch owner at Alma, 
Kan., gave the check to Grant G. Gillett, and 
Gillett deposited itin the bank at Herington. 
The Herington bank claims to have sent the 
check to the Bank of Commerce on November 
21, but for some reason it was not sent to Alma 
for collection until November 23, during which 
time the ranchman drew all of $10,000 out of 
the bank. When the check was presented for 
payment, the petition says, there were no Buck. 
ingham funds on hand. It has, consequently, 
not been paid, and the bank at Herington wants 
the district court to ascertain why the check was 
not presented before the Buckingham money 
was gone, 

The check, the petition says, was dated No- 
vember 22d, but this wasa mistake, as it should 
have been dated November Ig. 


THE CURRENCY OF CHINA. 


The recent reports which indicate that the 
Chinese copper coins known as ‘‘cash” are dis- 
appearing because of their appreciating - value 
and that silver coins are to fill the vacancy thus 
created in the currency of China, lends special 
interest to a statement recently prepared by the 
Treasury Bureau of Statistics regarding the 
currency cf China. The money of China, i; 
says, is uncertain asto quantity and quality. 
No accurate estimate has been made of the 

amount of money in circulation in the Empire, 
while no accurate statement can be made to.day 
of what its value will be to-morrow. Based 
upon silver,its value fluctuates with the changes 
in the market price of silver. The copper ‘‘cash,” 
valued at about one-tenth of a cent,is the actual 
circulating medium, while the tael is the nom- 
inal standard for larger sums, it being merely a 
given weight of silver, and nota coin. Actual 
silver circulates in two forms, the ‘‘dollar” and 
the ‘‘sycee.” The dollar was originally the 
Mexizan dollar, and became a popular and gen- 
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erally accepted form of currency wherever ob- 
tained. Soconvenient was it that large quan- 
tities were imported for use as currency. More 
recently, however, mints for the coinage of dol- 
lars purporting to be of weight and fineness equal 
to Mexican dollars have been established ,not by 
the central government, but by the authorities 
of the various provinces, and the result is that 
the rivalry between these provincial mints has 
reduced the weight and fineness of the ‘‘dollars” 
which they issue until the provincial silver 
*‘dollars” are looked upon with distrust. Addi- 
tional mints, however, are being established, 
the machinery for them being from the United 
States. Some half dozen of the cities of China 
now have their mints for the coinage of*‘dollars,” 
and work isin progress upon local mints in 
other cities, so that by the end of the present 
year, according toa recent issue of the North 
China Daily News, at least ten different kinds 
of silver coins purporting to be ‘‘dollars”’ will be 
upon the market. In addition to this uncer- 
tainty may be pointed out the fact that the ‘‘tael” 
differs in various cities and provinces,the weight 
of silver recognized as a tael being greater at 
some points than atothers. The consequence is 
that while the haikwan, or customs, tael was 
worth, on January 1, 1899, 72.2cts (gold), the 
Amoy tael.was worth but 7Icts, the Canton tael 
70.8cts, the Chinkiang tael 69.3cts, the Ningpo 
tael 68. 2cts,the Chefoo tael 67.9cts, the Hankow 
tael 66.4cts, the Foochow tael 65.6cts, and the 
Shanghai tael 64.8cts. Even the ‘‘sycee,” which 
is an actual quantity of silver cast in the form 
of a shoe with the weight written upon it in 
Chinese characters, is somewhat uncertain as to 
its value, both by reason of the constant fluctu- 
ation in the price of the silver which it contains 
and the uncertainty as tothe fineness of the 
silver utilized. 

Alleftorts to learn the exact fineness of the 
standard silver used in the sycee have been un- 
successful, though the estimates put the rate at 
ninety-seven one-hundredths, which is consider- 
ably in excess of the American coin, which is 
ninety one-hundredths fine. The sycee is merely 
an indefinite quantity cast in the formof a 
woman’sshoe, its actual weight being determined 
by agents or officers appointed by the merchants 
to weigh the sycees, accuracy and integrity on 
their part being insured by actual physical de. 
capitation of those who are found dishonest. 
Even the “cash,” a copper and zinc coin about 
the size of our 25cent piece, having a square 
hole in the center for convenience in stringing 
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quantities of them together, varies greatly both 
in fineness and weight, in some cases 1,000 of 
them being equal to a ‘‘dollar’”, while in others 
nearly 2,000 are required to equal a ‘‘dollar.” 

‘Gold coin is practically unknown in China, no 
coins of this metal being made at the mints,and 
gold coins of other countries have seldom,if ever, 
circulated, though the value of the metal is fully 
recognized, and gold, whether in coin or bulk, 
proves a medium of exchange upon determina- 
tion of its weight and fineness when occasion 
requires. 

The uncertainty as to the quality and quantity 
of the metals contained in the various coins and 
measures of weight makes an attempt to indicate 
the relative weight of the monetary units diffi- 
cult and somewhat uncertain, though a recent 
Official (consular) statement puts the relative 
values as follows: 

BO COED ...0c cccccccscces eves 

BO MOEIINR.. ccccasee cecccccccs I mace, 

ZO GBBEE 2. .cccccccccccccccccced COOL 

cc ccccccccccccce ecvcccece I}; ounces 
{avoirdupois] of silver, 


.+.-I conderin 


[Value of haikwan tael on January 1, 1899, 
72 2cts. ] 

Mexican dollars and local dollars thus equal 
about three-fourths of one haikwan tael in value, 
though no cfficial relationship exists save in the 
weight and fineness of metal in the dollars com- 
pared with the standard tael. 

All customs duties are collected in what is 
known asthe ‘‘Haikwan tael,” which has a 
somewhat higher value than the tael standard 
accepted in the respective cities. 

The following table shows the value of the 
taels of the respective provinces where issued 
on January 1 in 1897, 1898, and 1899, and on 
April 1, 1899: 


January I— April 1— 


1899 1899 
7%.0 70.2 
70.8 70.0 
67.9 67.2 
69.3 68.6 
65.6 65. 
72.23 7% 
66.4 65. 
66.5 65. 
68.2 65. 
64.8 
65.5 


1898 
68.5 
68.3 
65.5 
66.9 
63.4 
69.7 
64.1 
643 
65.9 
62.6 
63.3 
69.0 
66.4 


1897 
76.7 
76.5 
73-3 
74-9 


Amoy 
Canton 
Chefoo 
Chinkiang 
Fuchau 
Haikwan (customs) 
Hankow 
Niuchwang 
Ningpo 
Shanghai 
Swatow 
Takao 
Tientsin 


uo “nous oO 


68.8 


Ow wmousu03d 
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BOOK NOTICE. 

Digest of National Bank Decisions by Hal H. 
Smith, of the Michigan bar. Chicago: T. H. 
Flood & Co., 1899. 

This is a digest of all the decisions of all the 
courts relating to national banks reported from 
1864 to April 1, 1898, the object being to gather 
together all the cases relating tothe national 
banking system. The author says: 

‘Litigation as to this branch of our commer- 
cial life multiplies each year. The political in- 
terest in the subject is increasing with even 
greater rapidity. Every condition demands 
that we should be thoroughly conversant with 
all the decisions of the courts relating toit. It 
is to be hoped that this digest may be useful to 
the professional and to the business man alike, 
and thatthe banker as well as the lawyer will 
be able to utilize itin the solution of the many 
problems that arise daily in his routine work, 
In the selection of the matter, every case that 
does not bear directly on the construction of 
the bank act has been eliminated, and out of 
about 5,000 cases examined, 1,400 have been 
used. The citations, however, in those chosen 
will amply cover all the cases relative to any 
proposition of banking law.” 

We find the book quite valuable for reference, 
and it will be a useful addition to the libraries 
of bankers and bank lawyers, 


CERTIFIED PUBLIC ACCOUNTANTS IN 
PENNSYLVANIA. 
THE PENNSYLVANIA ASSOCIATION OF 
PuBLic AcCOUNTANTs, 
Philadelphia, June 17, 1899. 
Editor Banking Law Journal: 

Dear Sir:—Under the law passed by the last 
session of the Pennsylvania Legislature, certi- 
fied public accountant certificates have been is- 
sued to the following: These are the first certi 
ficates issued under this Act, and as others are 
granted, I will take pieasure in informing you, 

Albert R. Barrett, 42 W. Coulter Street, Ger 
mantown, 

Lawrence E, Brown, 1103 Real Estate Trust 
Building, Philadelphia. 

William W. Edgar, 443 Wood St., Pittsburgh. 

James Whitaker Fernley, 737 Walnut Street, 
Philadelphia. 

John W. Francis, 410 Penn Mutual Building, 
Philadelphia, 

Hyland B. Hayes, 110 S, 3d St., Philadelphia, 
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John Heins, 508 Walnut St., Philadelphia. 
George R. Heisey, 35 E. King St., Lancaster. 
Frank A. Kimball, Municipal Bdg., Pittsburgh. 
Ridgley E. Kennedy, 929 Chestnut Street, 

Philade!phia. 

Wa. M. Lybrand, 601 Stephen Girard Bldg., 

Philadelphia. 

Charles Lewer, 430 Walnut St., Philadelphia. 
Wm. T. McKnight, 240 4th Ave., Pittsburgh. 
Robert H. Montgomery, 601 Stephen Girard 

Buiiding, Philadelphia. 

William E. Montelius, 513 Drexel Building, 

Philadelphia. 

T. Edward Ross, 601 Stephen Girard Bldg., 

Philadelphia. 

Adam A. Ross, Jr., 601 Stephen Girard Bdg , 

Philadelphia. 

Francis J. Rebbeck, 245 4th Ave., Pittsburgh. 
J. E. Sterrett, 410 Penn Mutual Building, 

Philadelphia. 

John D. Stinger, 1103 Real Estate Trust Bdg , 

Philadelphia. 

Alfred L. Sellers, too1 Chestnut St., Phila. 
Charles Nixen Vollum, 737 Walnut St., Phila. 
Robert Boone Vollum, ‘* “i - 
John Vaughan, 413 4th Ave., Pittsburgh. 
George W. Wood, Fidelity Bldg, Pittsburgh. 
Very truly yours, 
J. E. Srerrett, Secretary. 


ADVERTISING MANAGER'S COLUMN. 

An advertisement of the Perfect Pen and Ink 
Manifold Letterbook, designed for use instead 
of the letter-press copybook, appears for the 
first time in this number of the Journal. Magnus 
M. Leidt, 52 Glendale Place, Buffalo, N. Y., is 
the manufacturer. Its merits should be inves- 
tigated. 
. A Card from Mr. Brown:—Every body is look- 
ing fora good thing, andI haveit. Iam re- 
ferring to The Jotto, a book which every busin- 
ess man, bookkeeper,clerk and office boy should 
have. It does not take up much room and you 
can carry it in your vest pocket. This booklet 
has a pocket and has a place for cards, and for 
memorandums; cash account, identification 
card, 2 years calendar, travelers’ expense etc, 
also much valuable information such as U. S., 
Officers late war,important statistics, population, 
standard time, miscellaneous history. great fires, 
annual salaries paid government heads, conden- 
sed postal information, birth of prominent per- 
sons, Worlds Fair statistics, etc. Send 25cts. 
for a Jotto and ifitis not satisfactory I will re. 
fund your money. O.R. Brown, 51 & 53 La 
Salle st. Chicago. 
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The attention ot bankers, lawyers and all 
business men who have typewriters in use, is 
invited tothe advertisement of ‘*Legal Indel- 
ible’ Carbon Paper, first appearing in this issue, 
It is manufactured solely by the Typewriter - 
Carbon Paper Co., 27 Thames Street, corner 
Greenwich, New York city, and always gives 
satisfaction. This carbon paper has superior 
meiits and is guaranteed notto smut. This is 
a very important consideration. It is sent by 
mail in carefully protected packages. All colors 
and sizes. The price is 30 cents per dozen sheets; 
100 sheets for $2. Give them atrial order. 


The Ramsey Swinging Pedals are justly called 
the Pullman Cars of Cycling, and no wheel is 
up to-date withou: them. Although the value 
of ankle motion should be understood by every 
rider, but few realize the large saving in power 
that may be had from so simple an effect. 

The chief advantage claimed for the Ramsey 
pedal is that by reason of the underswing of 
the pedal, the foot is naturally guided so as to 
apply the force with the are of the circle in a 
much greater degree than has been done before. 
This is automatic ankle motion. The several 
claims for the Ramsey pedal,chief among which 
is that of a less degree of energy necessary to 
climb hills or to ride against strong winds, are 
fully indorsed by prominent riders all over the 
country. 

Physicians are recommending these pedals, 
especially for women, on account of the perfect 
action they afford and their tendency to the 
avoidance of strain. 

The guarantee of the Ramsey Swinging Pedal 
Co. of Philadelphia, published elsewhere in this 
Journal, is sweeping: Ten days trial,and money 
refunded if not satistactory. 


Bankers should use Wittenberg’s Time Tables 
for figuring time due dates and discount days; 
also his daily balance interest table. These are 
in use in many banks and give general satisfac- 
tion. They settle just such disputes, for in- 
stance, as the one published in June number at 
page 363. See advertisement in this number of 
Frank Wittenberg, Little Rock, Ark. 


The Northwestern Arms Co. of Plymouth, 
Wis., publish an offer in this number of a 30 30 
Smokeless Winchester or Mariin Rifle for $13 60. 
As everyone acquainted with the prices of these 
rifles knows, this is an exceedingly low cffer 
and is made “‘to get acquainted.” The Com- 
pany invite correspondence for prices an any- 
thing in their line. 


Any of our readers who contemplate building 
or renovating a house should investigate the 
merits of the Glenwood Heaters and Glenwood 
Ranges, which are illustrated in our advertis- 
ing pages. These heaters and ranges have 
superior merits and it will be well to write fora 
catalogue to the Weir S:ove Company of Taun- 
ton, Mass. 





